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City of Bentonville 

Bentonville Utility Board Meeting 

Tuesday, January 26, 2021 – 11:00 am 

Bentonville Community Center 1101 SW Citizens Circle 

BCC Community Rooms 

 
 

AGENDA 
 

Call to Order 

Pledge of Allegiance 

Attendance 

Approval of Minutes: November 24, 2020 

 
Old Business  

 

1. Mission Statement 

 

2. Scheduling tour of Wastewater Facilities 

 

New Business  

 

3. Introduction of new board member 

 

4. CECC account and infrastructure purchases 

 

5. Franchise agreement with Centerton Water Commission 

 

6. BWRR Kingsbury lift station upgrade bid waiver 

 

7. BWRR McKissic lift station pump replacement bid waiver 

 

8. BWRR budget adjustment for software upgrade installation and configuration  

 

9. Nomad Creek Sewer Interceptor change order and budget adjustment 

 

10. Mueller Systems, LLC agreement 

 

11. Ampirical Agreement 

 

12. Budget adjustment for Ampirical Agreement 

 

13. Wal-Mart Agreement 

 

14. Water Utilities equipment  purchase bid waiver 

  

15. Adjournment 



Estimated Cost

Is this Item Budgeted?

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric

Travis Matlock, PE

479-271-5941

Item Type: (Check All That Apply)

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution to enter into an agreement with Carroll Electric Co-op to purchase CECC infrastructure and accounts on Morningstar Rd. for 

$317,917.42.

There is currently $50,000 in the account to purchase CECC accounts.  The remaining $267,917.42 will be budget adjusted from another 

capital account.

$317,917.42

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes



Estimated Cost

Is this Item Budgeted?

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Budget adjustment to move $267,917.42 from Underground Primary to Improvements Other than Electric to purchase CECC infrastructure 

and accounts on Scoggins Rd. for total of $317,917.42.

$267,917.42

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric

Travis Matlock, PE

479-271-5941

Item Type: (Check All That Apply)

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes



Object Account Description Revenue + ( - )

47313.00 Imporvs - Underground Primary

47310.00 Improvs Other - Electric

Totals -$                                            

Net Impact on Fund Balance

267,917.42$                         

117 West Central Avenue, Bentonville, AR 72712

*Final Account Number will be determined by Accounting Department after approval and purchase

-$                                      

General Ledger Account Information*

Expense + ( - )

Travis Matlock, PE

479-271-5941

Budget Adjustment Request

503010.00 (267,917.42)$                        

503010.00

PLEASE RECYCLE

Purpose of Budget Adjustment (Enter purpose in space below):

Move money from Underground Primary to Improvements Other Than Electric to purchase CECC infrastructure and accounts on Morningstar Rd.

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric 

www.bentonvillear.com

-$                                                                                             

Org (Department)



M E M O R A N D U M  

DATE:  February 9, 2021 

 

TO:             City Council, Mayor Orman 

                   

FROM: Travis Matlock, Electric Utility Director 

               

 RE: CECC Infrastructure Purchase & Budget 
Adjustment 
 
BEUD recommends entering into an agreement with Carroll Electric Co-op (CECC) to 
purchase certain infrastructure and accounts along Morningstar Rd. in the amount of 
$317,917.42.    
 
As development continues in the SW portion of town, there is going to be CECC 
infrastructure that will need to be purchased as BEUD extends overhead electric into 
these areas.  This is the second section to purchase.  BEUD has routinely budgeted 
$50,000 for any possible CECC accounts that could be purchased in any given year 
(this continued in 2021).  This $50,000 along with the $267,917.42 budget 
adjustment will cover the total cost of this purchase. 
 
This section will provide both the feed for the Aurora Subdivision (currently under 
construction) and allow for future electric extensions south. 







Cooperative Corporation
707 SE Walton Blvd. Phone: (479) 273-2421
PO Box 329 Fax: (479) 273-1231
Bentonville, AR 72712

Statement
Bill To:

Date: December 1, 2020

Date Type Description Amount Payment Balance

12/1/2020 Facility Sale Morningstar Road 317,917.42        317,917.42       

Total 317,917.42$     

REMITTANCE

Customer Name:      City of Bentonville

Customer ID:

Statement #: 120120

Date:

Amount Due: 317,917.42

Amount Enclosed:

Bentonville, AR 72712

City of Bentonville
117 W. Central Ave

Carroll Electric



Carroll Electric Cooperative Corp.

RET 029232

SUMMARY:

Depreciated Value $ 121,311.92       

Reintegration Value $ 117,462.82       

Stranded Costs $ 1,224.06           

Engineering & Accounting $ 4,974.38           

12 months revenue X 355% $ $59,757.26

Demand Cost $ 13,186.98         

TOTAL COST $ 317,917.42       

Acct Location Meter No Member Sep
316014040 123051441 69524001
316014048 46741428 69524002
316014141 123051443 9421991001
316014147 46741456 6028057001
316014240 46741457 42029003
316014250 123051440 6008068001
316014343 46741379 42029004
316014341 46741381 42029001
316014342 46741380 42029002
316023040 46741382 71961001
316023150 46741355 6006820001
316023240 86948078 9471674002

2020 Facilities Sold to City of Bentonville - Morningstar

Summary 1 12/1/2020



Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19
Unit $ Quantity Cost 2005 2005 2013 2013 2013 2013 2005 2013 2005 2005 2005 2005 2005 2005 2000 2015 2015 2014 2014

Poles -$            1,271.33$   1,271.33$   1,271.33$   1,271.33$   1,105.02$   1,271.33$   971.85$      1,271.33$   1,271.33$   1,271.33$    1,271.33$   1,271.33$   1,271.33$   1,271.33$   1,453.42$   1,914.08$   1,914.08$   1,453.42$   

POLE 30-5 971.85$         13 12,634.05$      1
POLE 35-4 1,105.02$      25 27,625.50$      1
POLE 40-4 1,271.33$      28 35,597.24$      1 1 1 1 1 1 1 1 1 1 1 1
POLE 45-3 1,453.42$      3 4,360.26$        1 1
POLE 50-1 1,914.08$      4 7,656.32$        1 1

Conductor -$            876.72$      137.28$      202.80$      711.36$      833.04$      611.52$      -$            474.24$      633.36$      1,173.12$    823.68$      817.44$      758.16$      751.92$      854.88$      767.52$      421.20$      430.56$      

#4 ACSR 0.78$             52548 40,987.44$      1124 176 260 912 1068 784 608 812 1504 1056 1048 972 964 1096 984 540 552
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units -$            1,426.36$   2,810.36$   2,810.36$   902.15$      902.15$      714.88$      -$            402.74$      402.74$      402.74$       402.74$      402.74$      402.74$      402.74$      457.51$      490.61$      413.83$      2,408.91$   

VA1.01 83.27$           1 83.27$             1
VA1.014 78.54$           4 314.16$           1 1
VA1.011 80.80$           2 161.60$           2
VA1.011L 96.22$           2 192.44$           1 1
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      1 1 1 1 1 1 1
VC1.11L 457.51$         6 2,745.06$        1
VC1.41 413.83$         1 413.83$           1
VC1.41L 490.61$         1 490.61$           1
VC2.51 902.15$         2 1,804.30$        1 1
VC2.52L 714.88$         1 714.88$           1
VC5.71B 846.24$         1 846.24$           1
VC5.71L 1,317.80$      5 6,589.00$        2 2 1
VC6.21 1,426.36$      1 1,426.36$        1

OH Misc Units -$            4,349.24$   1,321.54$   751.07$      676.72$      676.72$      941.92$      676.72$      106.25$      106.25$      106.25$       106.25$      106.25$      106.25$      106.25$      106.25$      106.25$      106.25$      1,487.35$   

E2.01 190.85$         1 190.85$           1
E2.1 165.81$         31 5,140.11$        2 1 1 1 1 1 3
F2.10 404.66$         30 12,139.80$      2 1 1 1 1 1 2
H1.1X 74.35$           46 3,420.10$        1 1 1 1 1
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1
P1.3A 671.12$         1 671.12$           1
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        1
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$             -$            -$            -$            -$            -$            -$            -$            -$            

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    -$            7,923.65$   5,540.51$   5,035.56$   3,561.56$   3,516.93$   3,539.65$   1,648.57$   2,254.56$   2,413.68$   2,953.44$    2,604.00$   2,597.76$   2,538.48$   2,532.24$   2,872.06$   3,278.46$   2,855.36$   5,780.24$   

Depreiciated Value 121,311.92$    -$            5,037.18$   4,598.62$   4,179.51$   2,956.09$   2,919.05$   2,250.21$   1,368.31$   1,433.26$   1,534.41$   1,877.54$    1,655.40$   1,651.43$   1,613.75$   1,302.29$   2,523.31$   2,880.36$   2,439.29$   4,937.98$   
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

20 21 22 23 24 25 26 27 28 29 30 31 32 33 34 35 36 37 38
2005 1987 1978 1986 1987 1986 2014 1987 1987 2001 1993 1987 1987 1986 1987 1986 1998 1998 1999

1,271.33$   971.85$       -$            1,105.02$   971.85$      -$            1,271.33$   1,105.02$   1,105.02$   971.85$      -$            1,105.02$    1,105.02$   971.85$      1,105.02$   1,271.33$   1,105.02$   1,105.02$   -$            

1 1 1 1
1 1 1 1 1 1 1 1

1 1 1

776.88$      88.58$         90.64$        630.24$      158.62$      125.66$      1,054.56$   81.12$        455.52$      127.72$      142.60$      316.68$       273.00$      67.76$        419.78$      1,032.72$   31.20$        375.96$      128.80$      

996 808 1352 104 584 406 350 488 1324 40 482
44

43 44 77 61 62 19
31 28

402.74$      -$             -$            402.74$      -$            -$            600.77$      410.35$      313.22$      -$            -$            549.69$       146.77$      -$            146.77$      600.77$      331.81$      146.77$      -$            

1

1
1 1

1 1 1 1
1 1 1 1

1 1
1 1 1 1

251.99$      160.19$       -$            251.99$      160.19$      -$            601.17$      751.07$      2,094.68$   235.05$      -$            1,321.54$    822.46$      235.05$      1,802.02$   1,302.92$   751.07$      1,291.39$   -$            

1 2 2 1 1 1 1
1 2 2 1 1 1 1

1 1 1 1 1 1 1 1 1 1 1 1 1
1 1

1 1 1 1
1 1

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

1

1 1

1 1 1

1

-$            -$             -$            -$            -$            -$            -$            -$            -$            160.89$      -$            -$             -$            -$            -$            -$            -$            160.89$      -$            

1 1

2,702.94$   1,220.62$    90.64$        2,389.99$   1,290.66$   125.66$      3,527.83$   2,347.56$   3,968.44$   1,495.51$   142.60$      3,292.93$    2,347.25$   1,274.66$   3,473.59$   4,207.74$   2,219.10$   3,080.03$   128.80$      

1,718.30$   242.38$       13.60$        416.54$      256.29$      21.90$        3,013.77$   466.16$      788.02$      805.44$      49.10$        653.88$       466.10$      222.16$      689.76$      733.35$      1,033.47$   1,434.41$   63.11$        
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

39 40 41 42 43 44 45 46 47 48 49 50 51 52 53 54 55 56 57
2009 2002 1997 1997 1978 1978 2003 2003 1978 1977 1977 1974 1977 2009 2011 2008 2011 2010 2011

1,271.33$   1,105.02$   -$             -$            1,105.02$   1,105.02$   1,105.02$   -$            971.85$      1,105.02$   1,105.02$   1,105.02$   971.85$       1,271.33$   1,271.33$   1,271.33$   1,914.08$   1,914.08$   1,453.42$   

1 1
1 1 1 1 1 1 1

1 1 1 1
1

1 1

555.36$      79.56$        1,232.88$    50.60$        848.64$      96.72$        357.24$      460.00$      175.10$      617.76$      48.36$        252.72$      127.72$       227.76$      1,110.72$   923.52$      1,079.52$   814.32$      836.16$      

712 102 1088 124 458 792 62 324 292 1424 1184 1384 1044 1072

85 62
11 100

264

600.77$      165.36$      -$             -$            600.77$      331.81$      146.77$      -$            -$            600.77$      331.81$      146.77$      -$             402.74$      402.74$      402.74$      402.74$      402.74$      402.74$      

1 1 1
1 1

1 1

1 1 1
1 1 1 1 1 1 1 1 1

601.17$      180.60$      -$             -$            601.17$      751.07$      822.46$      -$            584.25$      601.17$      751.07$      822.46$      584.25$       106.25$      106.25$      106.25$      106.25$      882.35$      106.25$      

1 1 1 1
1 1 1 1

1 1 1 1 1 1 1 1 1 1 1

1 1
1 1

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

1 1

1 1 1

1

-$            1,490.28$   843.82$       -$            -$            -$            160.89$      -$            -$            -$            -$            -$            -$             -$            -$            -$            -$            -$            -$            

1
1

1
1

1
1
1

3,028.63$   3,020.82$   2,076.70$    50.60$        3,155.60$   2,284.62$   2,592.38$   460.00$      1,731.20$   2,924.72$   2,236.26$   2,326.97$   1,683.82$    2,008.08$   2,891.04$   2,703.84$   3,502.59$   4,013.49$   2,798.57$   

2,219.55$   1,700.29$   916.71$       22.34$        473.34$      342.69$      1,522.10$   270.09$      259.68$      438.71$      335.44$      349.05$      252.57$       1,471.64$   2,259.14$   1,915.86$   2,737.02$   3,038.79$   2,186.88$   
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

58 59 60 61 62 63 64 65 66 72 73 74 75 76 77 78 17R 15R 14R
2007 2007 2006 2019 2009 2019 2018 1987 1971 2020 1987 1987 1987 1987 1987 1987 2019 1987 2019

1,105.02$   1,271.33$   1,271.33$   1,271.33$    1,271.33$   1,271.33$   1,271.33$   971.85$      971.85$      1,271.33$   971.85$      971.85$      971.85$      1,105.02$   1,271.33$   971.85$      1,105.02$   1,105.02$   1,271.33$    

1 1 1 1 1 1
1 1 1 1

1 1 1 1 1 1 1 1 1

964.08$      330.72$      776.88$      755.04$       1,266.72$   4,611.36$   577.20$      140.08$      185.40$      131.04$      49.44$        236.90$      179.22$      475.80$      474.24$      53.56$        1,603.68$   92.04$        1,457.04$    

1236 424 996 968 1624 5912 740 168 610 608 2056 118 1868

68 90 24 115 87 26

402.74$      402.74$      402.74$      457.51$       402.74$      457.51$      457.51$      -$            -$            391.76$      -$            -$            -$            125.10$      146.77$      -$            402.74$      331.81$      655.54$       

1

1

1
1 1
1 1

1

1 1 1 1 1
1 1 1 1

882.35$      751.07$      106.25$      106.25$       3,415.85$   106.25$      251.99$      215.15$      1,154.72$   822.46$      879.87$      1,507.27$   1,154.72$   106.25$      822.46$      584.25$      106.25$      1,243.03$   180.60$       

1 1 1 1 1 1 1 1
1 1 1 1 1 1 1 1

1 1 1 1 1 1 2 1 1 1 1 1 1

1 1 1 1
2 1 1 1 1

1
1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

1 1 1

1
1

1 1

-$            -$            -$            -$             -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$             

3,354.19$   2,755.86$   2,557.20$   2,590.13$    6,356.64$   6,446.45$   2,558.03$   1,327.08$   2,311.97$   2,616.59$   1,901.16$   2,716.02$   2,305.79$   1,812.17$   2,714.80$   1,609.66$   3,217.69$   2,771.90$   3,564.51$    

2,295.22$   1,885.80$   1,687.75$   2,527.23$    4,658.51$   6,289.89$   2,433.78$   263.52$      346.80$      2,616.59$   377.52$      539.32$      457.86$      359.85$      539.08$      319.63$      3,139.55$   550.42$      3,477.94$    
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

82 (11.1R) 11R 9R 8R 7R
1982 1982 2019 1986 1986 2020

1,105.02$   1,105.02$   1,105.02$   1,105.02$   1,105.02$   -$            

1 1 1 1 1

67.20$        1,656.72$   483.60$      795.60$      -$            -$            

2124 620 1020

60

402.74$      655.54$      402.74$      402.74$      402.74$      -$            

1
1 1 1 1

1

180.60$      180.60$      106.25$      106.25$      180.60$      -$            

1 1 1

1 1 1 1 1

160.89$      -$            -$            -$            -$            -$            

1

1,916.45$   3,597.88$   2,097.61$   2,409.61$   1,688.36$   -$            

287.47$      539.68$      2,046.67$   419.96$      294.26$      -$            
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19
Unit $ Quantity Cost 2005 2005 2013 2013 2013 2013 2005 2013 2005 2005 2005 2005 2005 2005 2000 2015 2015 2014 2014

Poles -$            1,271.33$   1,271.33$   1,271.33$   1,271.33$   1,105.02$   1,271.33$   971.85$      1,271.33$   1,271.33$   1,271.33$    1,271.33$   1,271.33$   1,271.33$   1,271.33$   1,453.42$   1,914.08$   1,914.08$   1,453.42$   

POLE 30-5 971.85$         13 12,634.05$      1
POLE 35-4 1,105.02$      25 27,625.50$      1
POLE 40-4 1,271.33$      28 35,597.24$      1 1 1 1 1 1 1 1 1 1 1 1
POLE 45-3 1,453.42$      3 4,360.26$        1 1
POLE 50-1 1,914.08$      4 7,656.32$        1 1

Conductor -$            876.72$      137.28$      202.80$      711.36$      833.04$      611.52$      -$            474.24$      633.36$      1,173.12$    823.68$      817.44$      758.16$      751.92$      854.88$      767.52$      421.20$      430.56$      

#4 ACSR 0.78$             52548 40,987.44$      1124 176 260 912 1068 784 608 812 1504 1056 1048 972 964 1096 984 540 552
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units -$            1,426.36$   2,810.36$   2,810.36$   902.15$      902.15$      714.88$      -$            402.74$      402.74$      402.74$       402.74$      402.74$      402.74$      402.74$      457.51$      490.61$      413.83$      2,408.91$   

VA1.01 83.27$           1 83.27$             1
VA1.014 78.54$           4 314.16$           1 1
VA1.011 80.80$           2 161.60$           2
VA1.011L 96.22$           2 192.44$           1 1
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      1 1 1 1 1 1 1
VC1.11L 457.51$         6 2,745.06$        1
VC1.41 413.83$         1 413.83$           1
VC1.41L 490.61$         1 490.61$           1
VC2.51 902.15$         2 1,804.30$        1 1
VC2.52L 714.88$         1 714.88$           1
VC5.71B 846.24$         1 846.24$           1
VC5.71L 1,317.80$      5 6,589.00$        2 2 1
VC6.21 1,426.36$      1 1,426.36$        1

OH Misc Units -$            4,349.24$   1,321.54$   751.07$      676.72$      676.72$      941.92$      676.72$      106.25$      106.25$      106.25$       106.25$      106.25$      106.25$      106.25$      106.25$      106.25$      106.25$      1,487.35$   

E2.01 190.85$         1 190.85$           1
E2.1 165.81$         31 5,140.11$        2 1 1 1 1 1 3
F2.10 404.66$         30 12,139.80$      2 1 1 1 1 1 2
H1.1X 74.35$           46 3,420.10$        1 1 1 1 1
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1
P1.3A 671.12$         1 671.12$           1
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        1
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$             -$            -$            -$            -$            -$            -$            -$            -$            

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    -$            7,923.65$   5,540.51$   5,035.56$   3,561.56$   3,516.93$   3,539.65$   1,648.57$   2,254.56$   2,413.68$   2,953.44$    2,604.00$   2,597.76$   2,538.48$   2,532.24$   2,872.06$   3,278.46$   2,855.36$   5,780.24$   

Depreiciated Value 121,311.92$    -$            5,037.18$   4,598.62$   4,179.51$   2,956.09$   2,919.05$   2,250.21$   1,368.31$   1,433.26$   1,534.41$   1,877.54$    1,655.40$   1,651.43$   1,613.75$   1,302.29$   2,523.31$   2,880.36$   2,439.29$   4,937.98$   
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

20 21 22 23 24 25 26 27 28 29 30 31 32 33 34 35 36 37 38
2005 1987 1978 1986 1987 1986 2014 1987 1987 2001 1993 1987 1987 1986 1987 1986 1998 1998 1999

1,271.33$   971.85$       -$            1,105.02$   971.85$      -$            1,271.33$   1,105.02$   1,105.02$   971.85$      -$            1,105.02$    1,105.02$   971.85$      1,105.02$   1,271.33$   1,105.02$   1,105.02$   -$            

1 1 1 1
1 1 1 1 1 1 1 1

1 1 1

776.88$      88.58$         90.64$        630.24$      158.62$      125.66$      1,054.56$   81.12$        455.52$      127.72$      142.60$      316.68$       273.00$      67.76$        419.78$      1,032.72$   31.20$        375.96$      128.80$      

996 808 1352 104 584 406 350 488 1324 40 482
44

43 44 77 61 62 19
31 28

402.74$      -$             -$            402.74$      -$            -$            600.77$      410.35$      313.22$      -$            -$            549.69$       146.77$      -$            146.77$      600.77$      331.81$      146.77$      -$            

1

1
1 1

1 1 1 1
1 1 1 1

1 1
1 1 1 1

251.99$      160.19$       -$            251.99$      160.19$      -$            601.17$      751.07$      2,094.68$   235.05$      -$            1,321.54$    822.46$      235.05$      1,802.02$   1,302.92$   751.07$      1,291.39$   -$            

1 2 2 1 1 1 1
1 2 2 1 1 1 1

1 1 1 1 1 1 1 1 1 1 1 1 1
1 1

1 1 1 1
1 1

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

1

1 1

1 1 1

1

-$            -$             -$            -$            -$            -$            -$            -$            -$            160.89$      -$            -$             -$            -$            -$            -$            -$            160.89$      -$            

1 1

2,702.94$   1,220.62$    90.64$        2,389.99$   1,290.66$   125.66$      3,527.83$   2,347.56$   3,968.44$   1,495.51$   142.60$      3,292.93$    2,347.25$   1,274.66$   3,473.59$   4,207.74$   2,219.10$   3,080.03$   128.80$      

1,718.30$   242.38$       13.60$        416.54$      256.29$      21.90$        3,013.77$   466.16$      788.02$      805.44$      49.10$        653.88$       466.10$      222.16$      689.76$      733.35$      1,033.47$   1,434.41$   63.11$        
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

39 40 41 42 43 44 45 46 47 48 49 50 51 52 53 54 55 56 57
2009 2002 1997 1997 1978 1978 2003 2003 1978 1977 1977 1974 1977 2009 2011 2008 2011 2010 2011

1,271.33$   1,105.02$   -$             -$            1,105.02$   1,105.02$   1,105.02$   -$            971.85$      1,105.02$   1,105.02$   1,105.02$   971.85$       1,271.33$   1,271.33$   1,271.33$   1,914.08$   1,914.08$   1,453.42$   

1 1
1 1 1 1 1 1 1

1 1 1 1
1

1 1

555.36$      79.56$        1,232.88$    50.60$        848.64$      96.72$        357.24$      460.00$      175.10$      617.76$      48.36$        252.72$      127.72$       227.76$      1,110.72$   923.52$      1,079.52$   814.32$      836.16$      

712 102 1088 124 458 792 62 324 292 1424 1184 1384 1044 1072

85 62
11 100

264

600.77$      165.36$      -$             -$            600.77$      331.81$      146.77$      -$            -$            600.77$      331.81$      146.77$      -$             402.74$      402.74$      402.74$      402.74$      402.74$      402.74$      

1 1 1
1 1

1 1

1 1 1
1 1 1 1 1 1 1 1 1

601.17$      180.60$      -$             -$            601.17$      751.07$      822.46$      -$            584.25$      601.17$      751.07$      822.46$      584.25$       106.25$      106.25$      106.25$      106.25$      882.35$      106.25$      

1 1 1 1
1 1 1 1

1 1 1 1 1 1 1 1 1 1 1

1 1
1 1

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

1 1

1 1 1

1

-$            1,490.28$   843.82$       -$            -$            -$            160.89$      -$            -$            -$            -$            -$            -$             -$            -$            -$            -$            -$            -$            

1
1

1
1

1
1
1

3,028.63$   3,020.82$   2,076.70$    50.60$        3,155.60$   2,284.62$   2,592.38$   460.00$      1,731.20$   2,924.72$   2,236.26$   2,326.97$   1,683.82$    2,008.08$   2,891.04$   2,703.84$   3,502.59$   4,013.49$   2,798.57$   

2,219.55$   1,700.29$   916.71$       22.34$        473.34$      342.69$      1,522.10$   270.09$      259.68$      438.71$      335.44$      349.05$      252.57$       1,471.64$   2,259.14$   1,915.86$   2,737.02$   3,038.79$   2,186.88$   
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

58 59 60 61 62 63 64 65 66 72 73 74 75 76 77 78 17R 15R 14R
2007 2007 2006 2019 2009 2019 2018 1987 1971 2020 1987 1987 1987 1987 1987 1987 2019 1987 2019

1,105.02$   1,271.33$   1,271.33$   1,271.33$    1,271.33$   1,271.33$   1,271.33$   971.85$      971.85$      1,271.33$   971.85$      971.85$      971.85$      1,105.02$   1,271.33$   971.85$      1,105.02$   1,105.02$   1,271.33$    

1 1 1 1 1 1
1 1 1 1

1 1 1 1 1 1 1 1 1

964.08$      330.72$      776.88$      755.04$       1,266.72$   4,611.36$   577.20$      140.08$      185.40$      131.04$      49.44$        236.90$      179.22$      475.80$      474.24$      53.56$        1,603.68$   92.04$        1,457.04$    

1236 424 996 968 1624 5912 740 168 610 608 2056 118 1868

68 90 24 115 87 26

402.74$      402.74$      402.74$      457.51$       402.74$      457.51$      457.51$      -$            -$            391.76$      -$            -$            -$            125.10$      146.77$      -$            402.74$      331.81$      655.54$       

1

1

1
1 1
1 1

1

1 1 1 1 1
1 1 1 1

882.35$      751.07$      106.25$      106.25$       3,415.85$   106.25$      251.99$      215.15$      1,154.72$   822.46$      879.87$      1,507.27$   1,154.72$   106.25$      822.46$      584.25$      106.25$      1,243.03$   180.60$       

1 1 1 1 1 1 1 1
1 1 1 1 1 1 1 1

1 1 1 1 1 1 2 1 1 1 1 1 1

1 1 1 1
2 1 1 1 1

1
1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1

1 1 1

1
1

1 1

-$            -$            -$            -$             -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$            -$             

3,354.19$   2,755.86$   2,557.20$   2,590.13$    6,356.64$   6,446.45$   2,558.03$   1,327.08$   2,311.97$   2,616.59$   1,901.16$   2,716.02$   2,305.79$   1,812.17$   2,714.80$   1,609.66$   3,217.69$   2,771.90$   3,564.51$    

2,295.22$   1,885.80$   1,687.75$   2,527.23$    4,658.51$   6,289.89$   2,433.78$   263.52$      346.80$      2,616.59$   377.52$      539.32$      457.86$      359.85$      539.08$      319.63$      3,139.55$   550.42$      3,477.94$    
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Carroll Electric Cooperative Corp.

Project:  Morningstar
Depreciated Value

Unit Cost Total Total
Unit $ Quantity Cost

Poles

POLE 30-5 971.85$         13 12,634.05$      
POLE 35-4 1,105.02$      25 27,625.50$      
POLE 40-4 1,271.33$      28 35,597.24$      
POLE 45-3 1,453.42$      3 4,360.26$        
POLE 50-1 1,914.08$      4 7,656.32$        

Conductor

#4 ACSR 0.78$             52548 40,987.44$      
#2 TRIPLEX 1.54$             44 67.76$             
#1/0 ACSR 1.12$             60 67.20$             
#1/0 TRIPLEX 2.06$             863 1,777.78$        
#1/0 URD Triplex 4.60$             170 782.00$           
#1/0 25kV 260mill 4.67$             264 1,232.88$        

OH Pri. Units

VA1.01 83.27$           1 83.27$             
VA1.014 78.54$           4 314.16$           
VA1.011 80.80$           2 161.60$           
VA1.011L 96.22$           2 192.44$           
VA1.1 125.10$         1 125.10$           
VA4.1 383.24$         1 383.24$           
VA5.1S 165.36$         6 992.16$           
VA5.1 146.77$         8 1,174.16$        
VA5.3 166.45$         8 1,331.60$        
VA5.4 198.03$         1 198.03$           
VA5.4S 198.03$         6 1,188.18$        
VC1.11 402.74$         29 11,679.46$      
VC1.11L 457.51$         6 2,745.06$        
VC1.41 413.83$         1 413.83$           
VC1.41L 490.61$         1 490.61$           
VC2.51 902.15$         2 1,804.30$        
VC2.52L 714.88$         1 714.88$           
VC5.71B 846.24$         1 846.24$           
VC5.71L 1,317.80$      5 6,589.00$        
VC6.21 1,426.36$      1 1,426.36$        

OH Misc Units

E2.01 190.85$         1 190.85$           
E2.1 165.81$         31 5,140.11$        
F2.10 404.66$         30 12,139.80$      
H1.1X 74.35$           46 3,420.10$        
J1.1 53.94$           2 107.88$           
J3.1 71.39$           10 713.90$           
K1.3 54.45$           10 544.50$           
K2.1 54.45$           1 54.45$             
P2.1 106.25$         73 7,756.25$        
P1.3A 671.12$         1 671.12$           
Q2.1 349.20$         6 2,095.20$        
R3.2 3,497.52$      1 3,497.52$        
S1.02 420.57$         6 2,523.42$        
Y3.3 3,235.25$      1 3,235.25$        
M26.100 701.75$         5 3,508.75$        
M26.129 701.75$         1 701.75$           
M26.70D 540.32$         1 540.32$           

UG Units

UG7.XX 210.83$         1 210.83$           
UA1 1,490.28$      1 1,490.28$        
UM1.5NC 193.97$         1 193.97$           
UM5 160.89$         4 643.56$           
UM6.1 114.37$         1 114.37$           
UM6.34 103.35$         1 103.35$           
UM48.1 221.30$         1 221.30$           

Project
Total

Replacement Value 215,460.94$    

Depreiciated Value 121,311.92$    

82 (11.1R) 11R 9R 8R 7R
1982 1982 2019 1986 1986 2020

1,105.02$   1,105.02$   1,105.02$   1,105.02$   1,105.02$   -$            

1 1 1 1 1

67.20$        1,656.72$   483.60$      795.60$      -$            -$            

2124 620 1020

60

402.74$      655.54$      402.74$      402.74$      402.74$      -$            

1
1 1 1 1

1

180.60$      180.60$      106.25$      106.25$      180.60$      -$            

1 1 1

1 1 1 1 1

160.89$      -$            -$            -$            -$            -$            

1

1,916.45$   3,597.88$   2,097.61$   2,409.61$   1,688.36$   -$            

287.47$      539.68$      2,046.67$   419.96$      294.26$      -$            
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Water Franchise: City of Bentonville and Centerton Water Commission 
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TERM 

This franchise agreement (“Agreement”) shall take effect and continues and remains in force 
perpetually as provided in section 44 of Acts of 1935, No. 324, Acts of the State of Arkansas 
(A.C.A. § 14-200-103), as the same may be amended from time to time, and upon the written 
acceptance by the Centerton Water Commission of the terms and conditions of this Agreement.  

 

FRANCHISE GRANTED 

The City of Bentonville (the “City”) hereby grants to Centerton Waterworks and Sewer 
Commission (the “Commission”), its successors and assigns, the right to service and maintain any 
and all fixtures necessary for its servicing of  any water customers who are within the water service 
territory served by the Commission and who are directly served by Commission water service 
infrastructure which is located within an easement or right of way owned by the City.  
This Agreement shall be effective as to all land in the Centerton Water Commission water territory 
located inside the City except as otherwise provided herein. This Agreement shall not apply to 
transmission lines that are not providing services.  
 
The City assumes no responsibility for securing any franchises, rights-of-way, permits or 
easements which the City does not already own.  The City shall in no way be responsible for the 
construction, operation, maintenance, performance, or any other activity of the Commission or its 
system.  
 
The Commission agrees to take any necessary precautions, by the installation of protective 
equipment or otherwise, to protect all persons and property against injury or damage that may 
result from its installations or operations.  
 
The City may remove or damage portions of the water system in case of fire, disaster or other 
emergencies, as reasonably determined by the City.  In such event neither the City nor any agent, 
contractor, or employee thereof shall be liable to Centerton Water Commission or its customers or 
third parties for any damages caused to them or the water system such as for, or in connection 
with, protecting, breaking through, moving, removal, altering, tearing down, or relocating any part 
of the water system.  Where feasible, prior notice shall be given to the Commission.  In any event 
notice of such action shall be given to the Commission after such removal or damage.  
 
All field employees and service personnel of the Commission or its contractors or subcontractors 
shall wear on their clothing a clearly visible identification card bearing their name and photograph.  
The Commission or its contractors/subcontractors shall account for all identification cards at all 
times.  All service vehicles of the contractors/subcontractors shall be identified as such and 
vehicles of its contractors shall be identified as working for the Commission.  The Commission 
shall comply with all applicable ordinances governing the identification of service vehicles and 
employees performing work in the public ways.  
 

CONSTRUCTION OF SYSTEM 

Under the terms of this Agreement, the Commission shall have the right and privilege to construct, 
operate, and maintain its system in, upon, along, across, over, and under the public ways now laid 
or dedicated and all extensions thereof, and all additions thereto within the municipal limits of the 
City. 
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The Commission shall at all times maintain and display the proper warning devices and allow 
sufficient space along the public way for the passage of vehicles around areas of construction, and 
shall as soon as practicable, restore the public ways to as good condition as before the construction 
was commenced.  
 
The Commission shall have the authority to divert or detour traffic from the area of construction 
on proper notice to the police department of the City when diversion or detour is necessary for the 
safety and well-being of the inhabitants of the City.  
 
No construction or other activity on or related to the system, including any activity within a public 
right of way, shall be commenced by the Commission until all required permits and approvals have 
been obtained from the City and other applicable authorities.  
 

AUTHORITY TO USE STREETS, SIDEWALKS, ETC.  

The Commission herein is expressly given the permit to use the streets, avenues, roads, highways, 
alleys, sidewalks, and other public places, as now laid out, or hereafter to be established, for the 
purposes of laying water mains and other necessary apparatus for the purpose of distributing water 
from the    subdivision and such other subdivisions as agreed upon by the parties in 
writing and to operate and maintain the system and the necessary apparatus for the distribution of 
water within said subdivision and such other subdivisions as agreed upon by the parties in writing.  
 

EFFECTIVE DATE 

January, _____ 2020. 
 

INDEMNIFICATION AND INSURANCE 

The City shall not at any time be required to pay from its own funds for injury or damage occurring 
to any person or property from any case whatsoever arising out of the construction, reconstruction, 
maintenance, repair, use, operation, or dismantling of the Commission’s system or the 
Commission’s provision of water service.  
 
To the extent permitted by law, and except for matters arising out of the City’s negligence, or the 
negligence of the City’s agents and employees, the Commission shall, at its sole cost and expense, 
indemnify, hold harmless, and defend the City, its officers, boards, commissions, agents, and 
employees against any and all claims, cause of action proceedings, and judgments for damages or 
equitable relief arising out of the construction, repair, maintenance, or operation of the system. 
 

Insurance liability and policy coverage 

Classification; limits of coverage.  

During the term of this license Agreement, without waiving any immunity granted to it by 
Arkansas Law, the Arkansas Constitution and/or common law the Commission shall require any 
contractor, subcontractor or any other agent carry and maintain in full force and effect and at its 
sole cost and expense, the following types and limits of insurance:  
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(a) Worker’s compensation. Worker’s compensation insurance meeting state statutory 
requirements and employer’s liability insurance with minimum limits of $2,000,000.00 for 
each accident, and any applicable federal insurance (such as Jones Act) of a similar nature.  

(b) Commercial general liability. Commercial general liability insurance with minimum limits 
of $10,000,000.00 as the combined single limit for each occurrence of bodily injury, 
personal injury, and property damage. The policy shall include coverage for:  

1. Products and completed operations liability;  
2. Independent contractor’s liability; and  
3. Coverage for property damage from perils of explosion, collapse, or damage to 

underground utilities, commonly known as XCU coverage.  
(c) Automobile liability. Automobile liability insurance covering all owned, hired, and non-

owned vehicles in use by the Commission, its employees and agents to comply with the 
provisions of state law with minimum limits of $2,000,000.00 as the combined single limit 
for each occurrence for bodily injury and property damage.  

(d) Builders all-risk insurance. At the start of and during the period of any construction or 
reconstruction, builders all-risk insurance, providing coverage on all buildings and 
structures, which will be installed, constructed, or reconstructed as part of the water system 
together with any materials, machinery, and supplies of any nature whatsoever which are 
to be used in or incidental to the construction or reconstruction of the water system. Upon 
completion of the construction or reconstruction of the water system, the Commission shall 
substitute the foregoing insurance policies of fire, extended coverage, and vandalism and 
malicious mischief insurance on the entire water system. The amount of insurance at all 
times shall be representative of the insurable values installed or constructed.  

(e) Miscellaneous insurance policies. All insurance policies other than those for worker’s 
compensation and environmental contamination shall be written on an occurrence and not 
on a claims made basis.  
 

Underlying and umbrella policy coverage made available. The coverage amounts set forth 
above may be met by a combination of underlying (primary) and umbrella policies so long as 
in combination the limits equal or exceed those stated.  
 
Waiver of Subrogation. All policies of insurance shall contain a waiver of subrogation clause 
consistent, however, with the previously mentioned terms.  
 
(f) Named insureds. All policies, except for business interruption and worker’s compensation 

policies, shall name the City, a municipal corporation of the state, and all associated, 
affiliated, allied, and subsidiary entities of the City, now existing or hereafter created, and 
their respective interests may appear, as additional insureds (the City and such other 
persons and entities being collectively referred to herein as the “additional insureds”) and 
shall include cross liability coverage.  

(g) Evidence of insurance. A certificate of insurance evidencing the preceding coverages set 
forth above should be attached as exhibits and be filed with the city clerk’s office.  

(h) Cancellation of policies of insurance. All insurance policies maintained pursuant to this 
article shall contain the following endorsement:  

“At least 60 days’ prior written notice shall be given to the City by the insurer of 
any intention not to renew such policy or to cancel same, such notice to be given 
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by registered mail to the parties named in Section 2 (section 90-20 of the 
Bentonville Municipal Code of the license agreement.” 

(i) Insurance Companies. All insurance shall be effected under valid and enforceable policies 
insured by insurers licensed to do business by the state or surplus line carriers on the state 
insurance commission’s approved list of companies qualified to do business in the state. 
All insurance carriers and surplus line carriers shall be rated A+ or better by A.M. Best 
Company throughout the term. 

(j) Deductibles. All insurance policies may be written with appropriate deductibles or 
retainages.  However, the Commission agrees that the sums due any indemnitee, additional 
insured or other person or entity under the Commission’s insurance policies shall not be 
reduced by any deductible or retainage, and if so reduced, the Commission will pay the 
person in question the amount of any reduction.  The Commission agrees to indemnify and 
save harmless the indemnitees and additional insureds from and against the payment of any 
deductible and from the payment of any premium on any insurance policy required to be 
furnished by this article.   

(k) Contractors. The Commission shall require that each and every one of its contractors and 
their subcontractors carry, in full force and effect, worker’s compensation, commercial 
general liability, environmental contamination liability, and automobile liability insurance 
which complies with all terms of this section. 

 

COMPLIANCE WITH APPLICABLE LAWS AND ORDINANCES  

The Commission shall at all times during the life of this Agreement be subject to all lawful exercise 
of the police power by the City and to such reasonable regulations as the City shall hereafter, by 
valid resolution or ordinance, provide. The Commission shall at all times during the life of this 
Agreement be subject to the City’s electric utility department specifications regarding the 
placement of water and sewer lines as it relates to the location of electric lines. The Commission 
shall be subject to and comply with all applicable and lawfully adopted state and federal laws, 
including the rules and regulations of any and all agencies thereof, whether presently in force or 
whether enacted or adopted at any time in the future. In constructing, maintaining and operating 
the water system, the Commission shall act in a good and work-like manner, observing high 
standards of engineering and workmanship and using materials of good and durable quality. The 
Commission shall comply in all respects with applicable codes and industry standards.  
 

AUTHORITY TO PROMULGATE RULES OF CONDUCT AND SERVICE  

The Commission shall have the authority to promulgate such rules, regulations, terms and 
conditions governing the conduct of its business as shall be reasonably necessary to enable the 
Commission to exercise its right and perform its obligations under this Agreement, and to ensure 
an uninterrupted service to each and all of its customers; provided, however, that such rules, 
regulations, terms, and conditions shall not be in conflict with the provisions hereof or the laws of 
the state of Arkansas or the United States.  
 

PREFERENTIAL OR DISCRIMINATORY PRACTICES PROHIBITED 

The Commission shall not deny services, access or otherwise discriminate on the availability or 
rates, terms, or conditions of water services provided to actual or potential customers on the basis 
of race, color, creed, religion, ancestry, national origin, sex, disability, age, or marital status.  The 
Commission shall comply will all applicable federal, state, and local laws and regulations relating 
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to nondiscrimination. However, nothing in this Agreement shall be deemed to prohibit the 
establishment of graduated scale of charges and classified rate schedules to why any customer 
coming within such classifications would be entitled.  
 

RECORDS AND NOTICE 

The City shall have access at all reasonable hours to the Commission’s system map and technical 
information and records on customer service compliance, subject to federal and state privacy 
limitations.  The following records and reports shall be provided to the City upon request and kept 
in the local Commission office: 

(1) Company rules and regulations. Copies of such rules, regulations, terms, and conditions 
adopted by the Commission for the conduct of its business.  

(2) Gross Revenue. A monthly report showing gross revenue received by the Commission from 
directly servicing the customers of that portion of the water system located in any easement 
or right of way owned by the City during the preceding calendar month, which report shall 
be duly sworn to, and shall be the basis for calculating the franchise tax charge. 

(3) Rate increase. Should the grantee decide to increase the rates for the services it provides, 
it shall deliver written notice of the proposed rate increase to be filed with the city clerk 30 
days before the proposed effective date of the rate increase.  

 

FRANCHISE FEE 

In consideration of the terms of this Agreement, the Commission agrees to pay the City a sum of 
money equal to four (4) percent of the Commission’s gross customer revenues per year which are 
derived from any customer directly served by any infrastructure located in the easement or right 
of way owned by the City.  The preceding percentage may be decreased or increased by action of 
the Bentonville City Council. Any increase shall not exceed the maximum amount permitted by 
law. Although the Commission is not required to give customers advanced notice of increases in 
franchise fees, the City acknowledges that the Commission may wish to do so. Therefore, the City 
will provide the Commission reasonable advance notice of such increase as to allow the 
Commission reasonable opportunity to notify its customers.  The term “gross revenues,” as used 
herein, shall include all amounts collected from Commission water customers who are directly 
served by any water infrastructure located within an easement or right of way owned by the City. 
The Commission shall pay the franchise fee to the City in advance on or before January 31 and 
July 31 of each year, beginning January 31, 2021. Said fee shall be calculated based on revenue 
from the preceding six-month period, ending December 31 and June 30, respectively.   
 

DEFAULT OF SERVICE 

The City shall notify the Commission in writing of any action or omission that, in the City’s 
reasonable belief, constitutes the breach of a material provision of this Agreement. The notice shall 
contain a description of the alleged action or omission, the specific provision of this Agreement 
said action or omission violates, and the specific corrective action the Commission must take to 
cure the alleged default. In the event that the City alleges that the default constitutes an imminent 
danger to the health or safety of the public, the Commission shall either deny the default in writing 
or notify the City of the steps it is taking or has taken to correct the default; within seven (7) days 
of the Commission’s receipt of the notice, the City can correct the defect or hire outside personnel 
to correct the defect.  The Commission shall immediately pay the City the actual cost incurred to 
correct said defect.  
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For defaults that do not constitute imminent danger to the health or safety of the public, and the 
Commission does not correct defects or defaults within thirty (30) days of receiving notice of the 
alleged default from the City, the City can, at its option, assess liquidated damages against the 
Commission in the amount of $50.00 per day until the alleged default is cured.  The Commission 
shall be excused from defaults that are the result of actions that are outside its control, including 
act of God, strikes, inclement weather, civil disturbances, terrorist acts, power outages, and the 
like.  
 

DELIVERY OF NOTICE  

Whenever notice is to be given either party, such notices shall be in writing and given by letter 
mailed, or by personal delivery to the Commission at its office at 500 Keller Road, Centerton, AR 
72719 and to the City at 117 W. Central Ave, Bentonville, AR 72712. 
 

AUTHORITY GRANTED FOR OPERATION OF WATER SYSTEM 

The Commission, its successors and assigns shall continue to operate its water system and all 
business incidental to or connected with the conducting of a water distribution system in the City. 
The construction and appurtenances used in or incident to the giving of water service and to the 
maintenance of the water system by the Commission in the City in the exercise of its inherent 
powers and by the Commission in the conduct of its business, and said Commission shall continue 
to exercise its rights to place, remove, construct, reconstruct, extend, and maintain its said system 
and appurtenances as the business and purpose for which it is or may be incorporated may from 
time to time require, along, across, on, over, through, above, and under all the public streets, 
avenues, alleys, and the public grounds, and places within the limits of the City as the same from 
time to time may be established.  
 

FRANCHISE FEE SHALL BE IN LIEU OF OTHER CHARGES 

The annual payment shall be in lieu of all other licenses, charges, fees, or impositions (other than 
the usual general or special ad valorem taxes) which may be imposed by the City under authority 
conferred by law.  The Commission shall have the privilege of crediting such sums with any unpaid 
balance due said Commission for water services rendered or facilities furnished to the City.  
 

REPAIRS 

That all work done under the provisions of this Agreement in the City shall be subject to the 
supervision of the City Engineer or some other representative appointed by the Mayor or said 
Council and the Commission shall replace and properly restore any property which may be 
displaced or damaged by it in the construction and maintenance of its system in the City.  
 

MAINTENANCE  

The Commission shall maintain all lines and other apparatus erected or constructed under the 
provisions of this Agreement, in good and safe order and condition; and shall at all times fully 
indemnify, protect, and save harmless the City from and against all loss and necessary expenditures 
arising from the erection, construction, and maintenance of its system in the City, or from its 
neglect or failure to maintain the said apparatus in good and safe order and condition.  
 

EXCLUSIVE FRANCHISE 
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This Agreement grants to the Centerton Water Commission the exclusive right to provide water 
service to any water customers who are within the water service territory served by the 
Commission and who are directly served by Commission water service infrastructure which is 
located within an easement or right of way owned by the City.  

MODIFICATION 

This Agreement may be amended or modified only by a written instrument executed by both 
parties.  
 

ASSIGNMENT 

The Commission may not assign or transfer this Agreement or any interest therein without the 
prior consent of the City except to any affiliate of the Commission.  



Estimated Cost

Is this Item Budgeted?

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

9-Feb-21

Water Resource Recovery Facility

Nancy Busen

(479) 271-6749

Item Type: (Check All That Apply)

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

An ordinance for waiver of bid for up-grades to the Kingsbury lift station. This station is equipped with city specified Hydromatic pumps. The 

station is at capacity, requiring an upgrade to 7.5HP pumps and electrical components. Instrument and Supply (ISI) is the sole distributer for 

Hydromatic pumps in this region. Letter and quote are attached. 

Budgeted $50,000.00 in account 47390

$44,512.00

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes

http://www.bentonvillear.com/


 

 

 

                        MEMO 
 

 
 
To: City Council, Mayor Orman 
 
CC: Mike Bender 
 
From: Nancy Busen, Water Resource Recovery Facility 
 
Council Meeting Date: February 9, 2021 
 
Re: WOB Ordinance for Kingsbury Lift Station up-grade 
 
A Waiver of Bid to install (2) 7.5HP Hydromatic pumps and related 
electrical components for increased pumping capacity. Specifications 
for this lift station call for Hydromatic pumps.  
Instrument and Supply is the sole source supplier for Hydromatic 
pumps in our area. Total coat of this upgrade is $44,512.00, and is a 
2021 budgeted item. 
 
 







www.bentonvillear.com

Description of Purchase  (This should include a detailed description of the type of material, equipment or service that is being requested including make, model, year & 

options if applicable.  Enter details in space below):

Justification (Enter justification in space below):

117 West Central Avenue, Bentonville, AR 72712

Waiver of Bid Request

PLEASE RECYCLE

Ordinance for a Waiver of Bid to purchase 7.5 HP Hydromatic pumps to upgrade capacity at Kingsbury lift station. Total cost is for (2) 

pumps, electrical upgrades and supervised installation.

Instrument and Supply is the sole source supplier for Hydromatic pumps in this area. Hydromatic pumps are specified for this lift station in 

city specs.

Date of City Council Meeting

Department

Submitted by

Phone

Vendor

Total Cost

2/9/2021

Water Resource Recovery Facility

Nancy Busen

(479) 271-6749

Instrument and Supply

$44,512.00

http://www.bentonvillear.com/


 

January 14, 2021 

 

To Whom It May Concern: 

 

Re: Instrument and Supply, Inc. 

 

 

Instrument and Supply Inc.  is the exclusive authorized Hydromatic  distributor for 

all counties in Arkansas. Their contract covers both new units and OEM repair parts 

for this region.  Only companies such as Instrument and Supply Inc. that are under 

contract with Hydromatic are authorized to sell our products, OEM parts, and services. 

Please contact Hydromatic should you have any question.  

 

We thank you for your confidence in Hydromatic products and look forward to serving 

your requirements in the future through Instrument and Supply Inc. 

Sincerely 

James A Miller 

James A. Miller 

Regional Sales Manager 

 

 

James A. Miller 
Engineered Account Manager 

PENTAIR FLOW TECHNOLOGIES 
Hydromatic 
+1.913.371.5000  main 
+1.504-491-0320   Mobile 
Jim.miller@pentair.com 
3925 North I-10 Service Road 
Suite 109Q 
Metairie, La  70002 
United States 
www.hydromatic.com 



Estimated Cost

Is this Item Budgeted?

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

9-Feb-21

Water Resource Recovery Facility

Nancy Busen

(479) 271-6749

Item Type: (Check All That Apply)

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

An ordinance for waiver of bid for purchase of a 85 HP Flygt replacement pump from Jack Tyler Manufacturing for the McKissic lift station. 

Jack Tyler is the sole source supplier in this area for Flygt pumps. This purchase is due to the failure of a pump at our largest lift station. 

Repair of the failed pump is contraindicated as noted in the report from Jack Tyler. (included with quote)                                                                                   

3030-44440 account budgeted an additional $50,000 for unexpected equipment failure in 2021. Some items in this account may come in under 

budget during the year to cover the remaining expense.

$58,761.00

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes

http://www.bentonvillear.com/


 

 

 

                        MEMO 
 

 
 
To: City Council, Mayor Orman 
 
CC: Mike Bender 
 
From: Nancy Busen, Water Resource Recovery Facility 
 
Council Meeting Date: February 9, 2021 
 
Re: Ordinance for purchase of an 85HP replacement pump from Jack 
Tyler Manufacturing for $58,761. Shipping is included. This is a sole 
source vendor item. 
 
Thank you for your consideration of this request. 
 



PLEASE RECYCLE

Request a Waiver of Bid for an 85 HP replacement pump in the amount of $58,761.00 from Jack Tyler Manufacturing. This is a sole source 

item. The failed pump was not repairable (see quote). 

Jack Tyler is the sole source for this replacement pump. All pumps connections at this lift station are set up for Flygt pumps. Another brand 

would require rebuilding of the pump connection base and eliminate exchangeability of spare pumps.

Date of City Council Meeting

Department

Submitted by

Phone

Vendor

Total Cost

2/9/2021

Water Resource Recovery Facility

Nancy Busen

(479) 271-6749

Jack Tyler Manufacturing

58,761.00

www.bentonvillear.com

Description of Purchase  (This should include a detailed description of the type of material, equipment or service that is being requested including make, model, year & 

options if applicable.  Enter details in space below):

Justification (Enter justification in space below):

117 West Central Avenue, Bentonville, AR 72712

Waiver of Bid Request

http://www.bentonvillear.com/














Estimated Cost

Is this Item Budgeted?

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

Tuesday, February 9, 2021

Bentonville Water Resource Recovery Facility

Nancy Busen

(479) 271-6749

Item Type: (Check All That Apply)

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

 a.) A Budget Adjustment for the installation and configuration of recently purchased Wonderware West SCADA system upgrade software by 

McBrayer Engineering, Inc., in the amount of $12,000.00.                                                                                                                                                                                                                                                                                                                         

From Bio-solids Disposal Budget (Professional Services Account) 3030 

$12,000.00

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes

http://www.bentonvillear.com/


 

 

 

                        MEMO 
 

 
 
To: City Council, Mayor Orman 
 
CC: Mike Bender 
 
From: Nancy Busen, Water Resource Recovery Facility 
 
Council Meeting Date: February 9, 2021 
 
Re: Budget Adjustment 
 
A Budget Adjustment in the amount of, $12,000.00 for McBrayer 
Engineering Inc., to install Wonderware West © SCADA software 
upgrade the WRRF SCADA management system. Funds for this project  
to be withdrawn from the WRRF Bio-solids Disposal account. 

 
Thank you for your consideration of these requests, 



    McBrayer Engineering Inc. 
 

     1008 Azure Hills Circle 

     Van Buren, AR 72956 

     (479) 883-7025 

     E-Mail: mcbrayerengineering@cox.net 

 

Chris Earl 

City of Bentonville 

cearl@bentonvillear.com 

 

December 21, 2020 

 

SCADA System Upgrades for 2021   

 

Chris,  

 

 The first two steps in the SCADA upgrade have been completed by purchasing 

the workstations and server hardware, followed by acquiring new SCADA software 

upgrade licenses from Wonderware.  The following scope of work is required now to 

implement the upgrades. 

 

1. Software Configuration, Integration, and Testing: 

 

a. Install all Wonderware software onto the new server and workstations 

b. Configure all necessary IP addresses  

c. Configure the I/O server to get PLC data 

d. Convert the Wonderware application and make all modifications 

e. SQL Configuration 

f. Test and debug as required 

 

Total Integration Cost:  $12,000.00 

 

 

 
Scott McBrayer, P.E. 



Agenda Item Form

Date of City Council Meeting 1/26/2021

Department Water Utilities

Submitted by Mike Bender

Phone (479) 271-6873

Item Type: (Check All That Apply)

Recommendation/Suggested Action (Enter recommendation in space below):
Bentonville Water Utilities staff request Council approval of a change order and subsequent budget adjustment in the amount of $113,495.  The
change order is needed to adjust the contract amount with Brothers Constructions to cover additional accured construction cost.   Brothers
Construction has encountered rock during the installation of the Nomad Creek Interceptor.   Rock was anticpated and contingency allocated for
rock excavation was exhausted with 4200 feet remaining in the project.  The estimated cost for additioal rock excuvation is $150,000 however, the
project length was shorten due to unsuccessful easement aquistion which resulted in a $36,505 reduction in overall cost.   The $113,495 is being
requested from Wastewater reserves and will be combined with the $36,505 to provide $150,000 in additional funds to be used on rock excavation.
The change order will bring the overal construction cost to $1,680,267.50.

Estimated Cost $113,495

Is this Item Budgeted?

If no, please explain how item will be funded (briefly explain  in space below):
The budget adjustment will be be funded by Wastewater reserves. 

117 West Central Avenue, Bentonville, AR 72712
www.bentonvillear.com

PLEASE RECYCLE

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes

http://www.bentonvillear.com/


Budget Adjustment Request

Date of City Council Meeting 1/26/2021

Department Bentonville Water Utilities 

Submitted by Mike Bender 

Phone (479) 271-6873

Purpose of Budget Adjustment (Enter purpose in space below):

Bentonville Water Utilities staff request Council approval of a budget adjustment in the amount of $113,495.   Brothers Construction has encountered rock during
the installation of the Nomad Creek Interceptor.   Rock was anticpated and contingency allocated for rock excavation was exhausted with 4200 feet remaining in the
project.  The estimated cost for additioal rock excuvation is $150,000 however, the project length was shorten due to unsuccessful easement aquistion which resulted
in a $36,505 reduction in overall cost.                                                                                                                                                    The $113,495 is being requested from
Wastewater reserves to 47341 Sewer Line Improvements

General Ledger Account Information*

Org (Department) Object Account Description Revenue + ( - ) Expense + ( - )

Wastewater 503030 Wastewater Reserves

 Sewer Rehab 503040 47341 Sewer Line Improvements $ 113,495.00

Totals $ 113,495.00 $ -

Net Impact on Fund Balance $ 113,495.00

*Final Account Number will be determined by Accounting Department after approval and purchase

117 West Central Avenue, Bentonville, AR 72712
www.bentonvillear.com

PLEASE RECYCLE

http://www.bentonvillear.com/


Beau
Snapshot



Estimated Cost

Is this Item Budgeted?

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution - Staff is requesting approval of a resolution authorizing the Mayor and City Clerk to enter into an agreement with Mueller 

Systems, LLC for material and labor to provide and install AMI network infrastructure.  Funding will be from the Water Utility reserves.  

Payment to be made after system meets acceptance of operating at 98.5%.

Item will be funded with Water Utilities Reserves.

$377,933.00

Item Type: (Check All That Apply)

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Water Department

Mike Bender

(479) 271-6873

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes

http://www.bentonvillear.com/#


1 

 

Memo 
To: City Council, Mayor Orman 

From: Mike Bender 

CC:  

Date: January 22, 2021 

Re: Mueller Agreement to Upgrade AMI System 

Staff is requesting approval of a resolution authorizing the Mayor and City Clerk to enter into an 
agreement with Mueller Systems, LLC for material and labor to provide and install Advanced 
Metering Infrastructure (AMI) within Bentonville’s AMI system.   
 
As you are aware, our AMI system provided by Mueller is not working as it was intended including 
issues with recording/reporting water usage resulting in significant volumes of unaccounted for 
water.  The most important aspect of resolving issues related to unaccounted for water is to get all 
of our water meters reporting.  As originally set up when the system was deployed in 2012, a 
majority of our water meters communicated through electric meters.  Early in the project, 
communication through electric meters started to fail leaving the water meter reads stranded.  
This communication failure caused the communicating nodes at water meters to attempt to 
communicate more often than usual resulting in premature battery failure which leads to total 
inability of the node to communicate any water meter reads.  Recently, the number of failing 
batteries increased at a startling rate where staff could not keep up with replacement or manual 
meter reads.  The nodes are currently still under warranty and staff worked to get Mueller on site 
in October to provide material and labor to replace the failed nodes at their cost of material and 
labor.  In addition, Mueller is providing labor to assist with reading water meters manually.  To 
avoid water meters communicating through electric meters, it was necessary to reevaluate our 
existing AMI system.  This included a new RF signal propagation study to determine infrastructure 
needed to upgrade our system.  In addition, system technology is advancing and version 3 
infrastructure that we currently have is approaching its end of life.  As such, we are installing 
newer version 4 and version 6 nodes at the same time we are installing new multi-network 
collectors that will allow us to collect data from existing V3 and new V4/V6 nodes.  This upgrade 
will allow us to move forward without having to replace the additional collectors in the very near 
future.  In addition, this upgrade allows us to move forward towards two truly independent 
systems – one for water and one for electric.  The improvements to the AMI system will not affect 
the functionality of the electric portion. 
 
The estimated cost of this upgrade to our AMI system is $377,933.00.  Payment will not be due 
until after our AMI system is accepted which is defined in the contract for the system to be 
reporting at 98.5% for specified time frames.  Funds for this agreement will come from the Water 
Utilities Reserves. 
 
Thank you for your consideration of this request. 

 



Estimated Cost

Is this Item Budgeted?

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric

Travis Matlock, PE

479-271-5941

Item Type: (Check All That Apply)

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution authorizing the Mayor and City Clerk to enter into a agreement with Ampirical to perform equipment procurement and 

construction for the electric upgrades required for the WMT Campus Development for $59,249,471.00.  This will be paid for by the from 2 

different sources.  $49,666,401.40, from WMT, $9,628,069.60 from the Walton Family Foundation.

A grant  from each entity (Wal-Mart Stores, Inc. and the WFF), to the City of Bentonville will cover the costs of these projects.

 

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes



M E M O R A N D U M  

DATE:  February 9, 2021 

 

TO:             City Council, Mayor Orman 

                   

FROM: Travis Matlock, Electric Utility Director 

               

 RE: Engineering For Electric Upgrades for the WMT 
Campus  
 
Electric Dept. staff recommends entering into an agreement with Ampirical to 
perform the procurement and construction for the required electric upgrades for the 
WMT Campus $59,294,471.00. 
 
In August 2020, the City Council approved an agreement with Ampirical to perform 
the engineering portion of the electric upgrades.  This agreement is still in effect as 
the engineering is still proceeding, but the procurement and construction phase will 
begin with the ordering of the large lead time items such as substation transformers 
(current lead time of 8-10 months). 
 
This agreement will also cover the procurement and construction of the OH to UG 
portion of the 8th Street project that is being funded by a grant from the Walton 
Family Foundation (agreement approved in August 2020). 
 
BEUD, Ampirical, Wal-Mart, and Wal-Mart’s engineer are working very closely 
throughout this whole process and feel confident that the end product will provide 
Wal-Mart with the required electric capacity and be a benefit to the City has a whole.  
The current schedule of construction puts the electric upgrades substantially 
complete by July 2022, with a total completion date of December 2022.  
 
This agreement will cover all the procurement and construction for everything 
mentioned.  WMT will pay for the Campus portion ($49,666,401.40), the WFF will pay 
the 8th St conversion ($9,628,069.60). 

 
 



MODIFIED Version of EJCDC® D-520 

Agreement Between Owner and Contractor on the Basis of a Stipulated Price. 

Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,  
and American Society of Civil Engineers.  All rights reserved.  

Page 1 of 8 

 
 

AGREEMENT 

BETWEEN OWNER AND CONTRACTOR  

ON THE BASIS OF A STIPULATED PRICE 

 

 
 

 

  



MODIFIED Version of EJCDC® D-520 

Agreement Between Owner and Contractor on the Basis of a Stipulated Price. 

Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,  
and American Society of Civil Engineers.  All rights reserved.  

Page 2 of 8 

AGREEMENT 

BETWEEN OWNER AND CONTRACTOR 

ON THE BASIS OF A STIPULATED PRICE 
 

THIS AGREEMENT is by and between [City of Bentonville] (“Owner”), and Ampirical Solutions, L.L.C.] 

(“Contractor”). 

PROJECT INFORMATION 

Project: [WMT Substation/T-line Relocation]  

Construction Contract: [WMT Substation/T-line Relocation Contract] (“Contract”) 

Contractor: Contractor shall perform the Construction services for the Work, which consists generally of 

making physical improvements at the Site, and is the result of performing or furnishing of labor, the 

furnishing and incorporating of materials and equipment into the Work (including any correction of 

defective Construction), and the furnishing of services (other than Design Professional Services) and 

documents, all as required by the Contract Documents and Construction Drawings and Construction 

Specifications.  

Authorized Representatives: Owner and Contractor each hereby designates a specific individual 

authorized to act as representative with respect to the performance of responsibilities under this 

Contract. Such an individual shall have authority to transmit instructions, receive formal notices, receive 

information, and render decisions relative to this Contract on behalf of the respective party that the 

individual represents. 

Owner’s Authorized Representatives:  

 

Stephanie Orman 

Mayor, City of Bentonville 

117 W. Central Ave. 

Bentonville, AR  72712 

479-271-5966 

sorman@bentonvillear.com 

 

Travis Matlock, PE 

Electric Utility Director 

City of Bentonville 

3200 Municipal Drive 

Bentonville, AR 72712 

Office: 479-271-5941 

Email: tmatlock@bentonvillear.com 
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Contractor’s Authorized Representatives:  

Matthew B. Saacks 

President 

Ampirical Solutions, L.L.C. 

4 Sanctuary Blvd. Suite 100  

Mandeville, LA 70471 

Office: 985-809-5245 

Email: msaacks@ampirical.com 

 

Scott Curry, PE 

Project Manager 

Ampirical Solutions, L.L.C. 

4 Sanctuary Blvd. Suite 100  

Mandeville, LA 70471 

Office: 985.231.6910 

Cell: 504.495.9793 

Email: scurry@ampirical.com 

Owner and Contractor further agree as follows: 

ARTICLE 1 – THE WORK 

1.01 General Description of Work 

A. Contractor shall complete all Work as specified or indicated in the Contract and Exhibit C - 

Technical Specifications and Scope of Work.  

ARTICLE 2 – CONTRACT TIMES 

2.01 Time of the Essence 

A. All time limits for Contractor’s attainment of Milestones, if any, Substantial Completion, and 

completion and readiness for final payment, as stated in the Contract, are of the essence of 

the Contract. 

2.02 Contract Times: Dates 

A. Contractor will substantially complete the Work on or before [    July 31, 2022].  

B. Contractor will have the Work completed and ready for final payment, in accordance with 

Paragraph 13.06 of the General Conditions, on or before [December 31, 2022                         ]. 

C. Contractor shall attain Milestones in accordance with Exhibit B - Project Milestone Schedule. 

ARTICLE 3 – CONTRACT PRICE 

3.01 Stipulated Sums 

A. Owner shall pay Contractor for completion of the Work in accordance with the Contract 

Documents a lump sum of:  $$59,294,471 , subject to adjustment under the Contract.  

3.02 Changes in Contract Price Based on Cost of the Work 

A. If the value of Work covered by a Change Order or an adjustment in the Contract Price is 

determined on the basis of Cost of the Work, and involves Work performed under 
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Construction Subcontracts, the allowable mark-ups on lower tier invoices shall be limited to 

10%.  

ARTICLE 4 – PAYMENT PROCEDURES 

4.01 Submittal and Processing of Milestone Payments 

A. Milestone payments shall be made according to the Milestone values established in Exhibit 

B. 

B. Contractor may invoice for a completed Work Milestone once Owner has provided 

concurrence in writing that said Milestone has reached successful completion. 

C. Owner agrees to pay Contractor for completed Work Milestones within 30 days of receipt of 

Invoice for completed Work. 

D. Invoices to the Owner shall be sent by electronic mail to __________________. 

E.  Payment to Contractor shall be made in accordance with the following wiring instructions: 

1. Bank Name: 

2. Account Number: 

3. Routing Number for ACH Payments:  

ARTICLE 5 – INTEREST 

5.01 Interest Rate 

A. All amounts not paid when due shall bear interest at the rate of [ ] per day, not to exceed [ ] 

of the total amount due. 

ARTICLE 6 – CONTRACTOR’S REPRESENTATIONS 

6.01 Representations 

A. Contractor makes the following representations for Owner’s reliance: 

1. Contractor has examined and carefully studied the Contract Documents, and any data 

and reference items identified in the Contract Documents. 

2. Contractor has visited the Site, conducted a thorough, alert visual examination of the 

Site and adjacent areas, and become familiar with and is satisfied as to the general, local, 

and Site conditions that may affect cost, progress, and performance of the Work. 

3. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect 

cost, progress, and performance of the Work. 

4. Contractor has carefully studied all: (a) reports of explorations and tests of subsurface 

conditions at or adjacent to the Site, and all drawings of physical conditions relating to 

existing surface or subsurface structures at the Site, if any, that Owner has identified or 

made available to Contractor, especially with respect to Technical Data in such reports 

and drawings, and (b) reports and drawings relating to Hazardous Environmental 

Conditions, if any, at or adjacent to the Site, that Owner has identified or made available 

to Contractor, especially with respect to Technical Data in such reports and drawings. 
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5. Contractor has considered the information known to Contractor itself, and to 

Construction Subcontractors that Contractor has selected as of the Effective Date; 

information commonly known to construction professionals and contractors doing 

business in the locality of the Site; information and observations obtained from visits to 

the Site; the Contract Documents; and the Site-related reports and drawings (if any) 

identified in the Contract Documents or otherwise made available to Contractor, with 

respect to the effect of such information, observations, and documents on (a) the cost, 

progress, and performance of the Work; (b) the means, methods, techniques, 

sequences, and procedures of construction to be employed by Contractor; and (c) 

Contractor’s safety precautions and programs. 

6. Based on the information and observations referred to in the preceding paragraph, 

Contractor agrees that no further examinations, investigations, explorations, tests, 

studies, or data are necessary prior to entry into the Contract at the Contract Price, 

subject to the Contract Times.  

7. Contractor is aware of the general nature of work to be performed by Owner and others 

at the Site that relates to the Work as indicated in the Contract Documents. 

8. The Contract Documents are generally sufficient to indicate and convey understanding 

of all terms and conditions for performance and furnishing of the Work. 

9. Contractor’s entry into this Contract constitutes an incontrovertible representation by 

Contractor that without exception all prices in the Agreement are premised upon 

performing and furnishing the Work required by the Contract Documents. 

ARTICLE 7 – CONTRACT DOCUMENTS 

7.01 Contents 

A. The Contract Documents consist of the following: 

1. This Agreement (pages 1 to [      ], inclusive). 

2. Performance bond (pages [      ] to [      ], inclusive). 

3. Payment bond (pages [      ] to [      ], inclusive). 

4. Other bonds. 

a. [      ] (pages [      ] to [      ], inclusive). 

5. General Conditions (pages [      ] to[      ], inclusive). 

6. Contractor’s Proposal. 

7. The following which may be delivered or issued on or after the Effective Date of the 

Contract and are not attached hereto: 

a. Work Change Directives. 

b. Change Orders. 

c. Record Drawings and Record Specifications 
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d. Permits, Easements, Right-of-Way Agreements, and/or any documents that Owner 

is required to provide to Contractor under this Agreement and/or the General 

Conditions to this Agreement 

8. Other Exhibits to this Agreement (enumerated as follows): 

a. Exhibit A – Ampirical Labor Rates 

b. Exhibit B – Project Milestone Schedule 

c. Exhibit C – Technical Specifications and Scope of Work 

d. Exhibit D – WMT T-Line/Substation Relocation – 161kV Option Budgetary Estimate 

(Dated November 16, 2020) 

B. The documents listed in Paragraph 7.01.A are attached to this Agreement (except as 

expressly noted otherwise above). 

C. There are no Contract Documents other than those listed above in this Article 7. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 

the General Conditions. 

ARTICLE 8 – MISCELLANEOUS 

8.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the General Conditions and 

Supplementary Conditions. 

8.02 Assignment of Contract 

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of 

any rights under or interests in the Contract will be binding on the other party hereto without 

the written consent of the party sought to be bound; and, specifically but without limitation, 

money that may become due and money that is due may not be assigned without such 

consent (except to the extent that the effect of this restriction may be limited by law), and 

unless specifically stated to the contrary in any written consent to an assignment, no 

assignment will release or discharge the assignor from any duty or responsibility under the 

Contract. 

8.03 Successors and Assigns 

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to 

the other party hereto, and its successors, assigns, and legal representatives, in respect to all 

covenants, agreements, and obligations contained in the Contract. 

8.04 Severability 

A. Any provision or part of the Contract held to be void or unenforceable under any Law or 

Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid 

and binding upon Owner and Contractor.Contractor’s Certifications 

B. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 

practices in competing for or in executing the Contract.  For the purposes of this Paragraph 

8.05: 
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1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value 

likely to influence the action of a public official in the bidding process or in the Contract 

execution; 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to 

influence the bidding process or the execution of the Contract to the detriment of 

Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c) 

to deprive Owner of the benefits of free and open competition; 

3. “collusive practice” means a scheme or arrangement between two or more Bidders, 

with or without the knowledge of Owner, a purpose of which is to establish Bid prices 

at artificial, non-competitive levels; and 

4. “coercive practice” means harming or threatening to harm, directly or indirectly, 

persons or their property to influence their participation in the bidding process or affect 

the execution of the Contract. 

C.  

IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.  

This Agreement will be effective on [    ] (which is the Effective Date of the Contract). 

 

OWNER:  CONTRACTOR: 

City of Bentonville  Matthew B. Saacks 

By: Stephanie Orman  By: President 

Title: Mayor, City of Bentonville  Title: Ampirical Solutions, L.L.C. 

   

Attest:   Attest:  

Title:   Title:  

Address for giving notices:  Address for giving notices: 

117 W. Central Avenue  4 Sanctuary Boulevard, Suite 100 

Bentonville, AR 72712  Mandeville, LA  70471 

   

  License No.:  
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(where applicable) 
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STANDARD GENERAL CONDITIONS 
 

This document provides the Standard General Conditions applicable to the Agreement or Agreements 

between Bentonville Electric Utilities Department (“Owner” or “BEUD”) and Ampirical Solutions, L.L.C. 

(“Ampirical”) related to [WMT Substation/T-line Relocation]. 

 

ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 

1.01 Defined Terms 

A. Wherever used in the Contract Documents and printed with initial capital letters, the 

following terms have the meanings indicated which are applicable to both the singular and 

plural thereof. In addition to terms specifically defined, terms with initial capital letters in the 

Contract Documents include references to identified articles and paragraphs, and the titles of 

other documents or forms. 

1. Addenda: Written or graphic instruments issued by Owner prior to the opening of 

Proposals which clarify, correct, or change the Request for Qualifications, Request for 

Proposals, or the proposed Contract Documents, including the Conceptual Documents. 

2. Agreement: The written instrument, executed by Owner and Ampirical, that sets forth the 

Contract Price and Contract Times, identifies the parties, and designates the specific items 

that are Contract Documents.  

3. Application for Payment: The form which is to be used by Ampirical during the course of 

the Work in requesting progress or final payments and which is to be accompanied by 

such supporting documentation as is required by the Contract Documents. 

4. Authorized Representative: The individual designated by a party to represent it with 

respect to this Contract, as indicated in the Agreement.  

5. Change Order: A document that is signed by Ampirical and Owner and authorizes an 

addition, deletion, or revision in the Work, or an adjustment in the Contract Price or the 

Contract Times, or other revision to the Contract, issued on or after the Effective Date of 

the Contract. 

6. Claim: A demand or assertion by Owner or Ampirical seeking an adjustment of Contract 

Price or Contract Times, or both, or other relief with respect to the terms of the Contract. 

A request or proposal for a Change Order is not a Claim. 

7. Conceptual Documents: The documents prepared by or for the Owner to describe the 

Work to be performed, issued to Proposers during the counterparty selection process, 

and expressly identified in the Agreement.  

8. Constituent of Concern: Asbestos, petroleum, radioactive materials, polychlorinated 

biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other material 

of any nature whatsoever that is or becomes listed, regulated, or addressed pursuant to 

(a) the Comprehensive Environmental Response, Compensation and Liability Act, 42 

U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials Transportation Act, 49 

U.S.C. §§5101 et seq.; (c) the Resource Conservation and Recovery Act, 42 U.S.C. §§6901 

et seq. (“RCRA”); (d) the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq.; (e) the 

Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the Clean Air Act, 42 U.S.C. §§7401 et seq.; 

or (g) any other Laws or Regulations regulating, relating to, or imposing liability or 
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standards of conduct concerning, any hazardous, toxic, or dangerous waste, substance, 

or material. 

9. Construction: The part of the Work that consists generally of making physical 

improvements at the Site, and is the result of performing or furnishing of labor, the 

furnishing and incorporating of materials and equipment into the Work (including any 

correction of defective Construction), and the furnishing of services (other than Design 

Professional Services) and documents, all as required by the Contract Documents and 

Construction Drawings and Construction Specifications, as duly modified. 

10. Construction Drawings: Documents prepared by or for Ampirical, and approved by Owner 

for purposes of allowing Ampirical to proceed with the Construction or specific portions 

of the Construction, and consisting of drawings, diagrams, illustrations, schedules, and 

other data that graphically show the scope, extent, and character of the Construction (or 

specific portions of the Construction) to be performed by or for Ampirical. Construction 

Drawings are not Contract Documents. 

11. Construction Specifications: Documents prepared by or for Ampirical, and approved by 

Owner for purposes of allowing Ampirical to proceed with the Construction or a specific 

portion of the Construction, and consisting of written requirements for materials, 

equipment, systems, standards, workmanship, and administrative procedures as applied 

to the Construction (or a specific portion of the Construction). Construction Specifications 

are not Contract Documents.  

12. Construction Subcontract: A written agreement between Ampirical and a Construction 

Subcontractor for provision of all or a portion of the Construction, and any delegated 

Design Professional Services. 

13. Construction Subcontractor:  An individual or entity (other than a Supplier) having a direct 

contract with Ampirical or with any other Construction Subcontractor for the 

performance of a part of the Construction, and any delegated Design Professional 

Services. 

14. Contract: The entire and integrated written agreement between Owner and Ampirical 

concerning the Work.  

15. Contract Documents: Those items so designated in the Agreement, and which together 

comprise the Contract.  

16. Contract Price: The money that Owner has agreed to pay Ampirical for completion of the 

Work in accordance with the Contract Documents. 

17. Contract Times:  The numbers of days or the dates stated in the Agreement to (a) achieve 

Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work. 

18. Contractor:  An individual or entity with which Owner enters into a Construction Contract.   

19. Design Professional Services: That part of the Work comprised of the furnishing of 

engineering, surveying, architecture, and other design services, and including but not 

limited to providing research, analysis, and conclusions regarding engineering and related 

matters; exercising professional judgment with respect to technical issues; the 

preparation of plans, reports, calculations, models, schematics, drawings, specifications, 

Design Submittals, the Construction Drawings, Construction Specifications, and other 

instruments of service; other services included in the Contract Documents and required 
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to be performed by or under the responsible charge of licensed design professionals; and 

the review of shop drawings, observation of construction, response to requests for 

information or interpretation, analysis of the technical aspects of Change Orders, and 

other engineering and related professional services provided by or for licensed design 

professionals during Construction.  

20. Design Submittal: A Submittal that pursuant to Laws and Regulations or this Contract 

must be prepared by or under the supervision of a licensed engineer or other licensed 

design professional, including drawings, specifications, Construction Drawings, 

Construction Specifications, and revisions to such documents (but not including Record 

Documents).  

21. Effective Date of the Contract: The date indicated in the Agreement on which the Contract 

becomes effective, but if no such date is indicated it means the date on which the 

Agreement is signed and delivered by the last of the two parties to sign and deliver. 

22. Engineer: Ampirical Solutions, L.L.C. is the Engineer that will provide engineering and 

related professional services as the Project Design Professional.  

23. Hazardous Environmental Condition: The presence at the Site of Constituents of Concern 

in such quantities or circumstances that may present a danger to persons or property 

exposed thereto. The presence at the Site of materials that are necessary for the 

execution of the Work, or that are to be incorporated in the Work, and that are controlled 

and contained pursuant to industry practices, Laws and Regulations, and the 

requirements of the Contract, does not establish a Hazardous Environmental Condition. 

24. Laws and Regulations; Laws or Regulations: Any and all applicable laws, statutes, rules, 

regulations, ordinances, binding resolutions, codes, decrees, and orders of any and all 

governmental bodies, agencies, authorities, and courts having jurisdiction. 

25. Liens: Charges, security interests, or encumbrances upon Contract-related funds, real 

property, or personal property. 

26. Milestone: A principal event in the performance of the Work that the Contract requires 

Ampirical to achieve by an intermediate completion date or by a time prior to Substantial 

Completion of Construction. 

27. Notice to Proceed: A written notice by Owner to Ampirical fixing the date on which the 

Contract Times will commence to run and on which Ampirical shall start to perform the 

Work. 

28. Owner: The individual or entity with which Ampirical has contracted regarding the Work, 

and which has agreed to pay Ampirical for the performance of the Work, pursuant to the 

terms of the Contract. Bentonville Electric Utilities Department is the Owner. 

29. Owner’s Consultant: An individual or entity with which the Owner has contracted to 

furnish services (typically including planning, preparation of Conceptual Documents, and 

advisory services) to Owner with respect to the Project, and which is identified as such in 

the Agreement. 

30. Owner’s Site Representative: A representative of Owner at the Site, as indicated in 

Paragraph 10.05. 
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31. Project: The total undertaking to be accomplished for Owner by engineers, consultants, 

Ampirical, subcontractors, and others, including planning, study, design, construction, 

testing, start-up, and commissioning, and of which the Work to be performed under the 

Contract Documents is a part. 

32. Project Design Professionals: The Engineer and any other independent entities or 

individuals, or employees of Ampirical, engaged by Ampirical or a Construction 

Subcontractor to provide Design Professional Services with respect to a portion of the 

Work. 

33. Proposal: The documents submitted by Ampirical in response to the Request for 

Proposals, setting forth technical concepts, proposed prices, and other conditions for the 

Work to be performed, and stating any proposed revisions, modifications, clarifications, 

exceptions, or supplements to the proposed Contract Documents. 

34. Proposer: An entity that submits a Statement of Qualifications or Proposal to Owner. 

35. Record Documents: The record copy of all Construction Drawings, Construction 

Specifications, Addenda, Change Orders, Work Change Directives, and approved 

Submittals maintained by Ampirical at the Site, including any annotations to such 

documents made by Ampirical during Construction.  

36. Record Drawings and Record Specifications: Documents depicting the completed Project, 

or a specific portion of the completed Project, based on or comprised of the Record 

Documents delivered to Owner by Ampirical at the completion of the Construction.  

37. Request for Proposals: The document prepared by or for Owner specifying and describing 

Owner’s objectives, the procedures to be followed in preparing and submitting a 

Proposal, and the process for evaluating Proposals and awarding a contract. 

38. Request for Qualifications: The document prepared by or for Owner requesting that 

Proposers submit a Statement of Qualifications with respect to their candidacy for 

performance of the Work. 

39. Schedule of Values: A schedule, prepared and maintained by Ampirical, allocating portions 

of the Contract Price to various portions of the Work, and used as the basis for reviewing 

Ampirical’s Applications for Payment. 

40. Site:  Lands or areas indicated in the Contract Documents as being furnished by Owner 

upon which Construction is to be performed, including rights-of-way and easements, and 

such other lands furnished by Owner which are designated for use of Ampirical. 

41. Statement of Qualifications: The document submitted by a Proposer in response to the 

Request for Qualifications, including any completed forms, attachments, and exhibits. 

42. Submittal: A written or graphic document, prepared by or for Ampirical, which the 

Contract Documents require Ampirical to submit to the Owner. Submittals may include 

reports, preliminary drawings and specifications, cost estimates, proposed Construction 

Drawings and Construction Specifications, progress schedules, cash flow projections, 

Schedules of Values, shop drawings, product data, samples, delegated designs, 

certifications, proposed modifications to the Construction Drawings and Construction 

Specifications, results of tests and evaluations, results of source quality control testing 

and inspections, results of field or Site quality control testing and evaluations, sustainable 

design information, information on special procedures, operations and maintenance 
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data, sustainable design closeout information, record documents, records of spare parts 

and extra stock materials, and other such documents required by the Contract 

Documents. Submittals, whether approved or accepted by Owner or not, are not Contract 

Documents. Claims, notices, Change Orders, Applications for Payment, and requests for 

information/interpretation are not Submittals. 

43. Substantial Completion: The time at which the Construction (or a specified part thereof) 

has progressed to the point where it is sufficiently complete, in accordance with the 

Contract Documents, so that the Construction (or the specified part thereof) can be 

utilized for the purposes for which it is intended. The terms “substantially complete” and 

“substantially completed” as applied to all or part of the Construction refer to Substantial 

Completion thereof. 

44. Supplementary Conditions: The part of the Contract Documents which amends or 

supplements these General Conditions. 

45. Supplier: A manufacturer, fabricator, supplier, distributor, or vendor having a direct 

contract with Ampirical or with any Construction Subcontractor to furnish materials or 

equipment to be incorporated in the Work by Ampirical or a Construction Subcontractor, 

and any lessor of rental equipment used by Ampirical or a Construction Subcontractor 

during Construction at the Site.  

46. Technical Data: Data contained in boring logs, recorded measurements of subsurface 

water levels, laboratory test results, and other factual, objective information regarding 

(a) subsurface conditions at the Site, (b) physical conditions relating to existing surface or 

subsurface structures at the Site (except Underground Facilities), or (c) environmental 

conditions at the Site, that are set forth in any geotechnical or environmental report 

prepared for the Project and relied upon by Ampirical in agreeing to a price (either 

stipulated, or a Guaranteed Maximum Price) that includes Construction.  

47. Underground Facilities: All underground lines, pipelines, conduits, ducts, cables, wires, 

manholes, vaults, tanks, tunnels, or other such facilities or systems, including but not 

limited to those that produce, transmit, distribute, or convey telephone or other 

communications, cable television, fiber optic transmissions, power, electricity, light, heat, 

gases, oil, crude products, liquid petroleum products, water, steam, waste, wastewater, 

storm water, other liquids or chemicals, fire or police signal systems,  or traffic or other 

control systems; and any encasements containing such facilities or systems.  

48. Underground Facilities Data: Information and data shown or indicated in the Contract 

Documents or otherwise provided to Ampirical by Owner with respect to existing 

Underground Facilities at or adjacent to the Site.  

49. Unit Price Work:  Work to be paid for on the basis of unit prices. 

50. Work: The entire design and construction or the various separately identifiable parts 

thereof required to be performed or furnished by Ampirical under the Contract 

Documents. Work includes and is the result of performing or furnishing Design 

Professional Services and Construction required by the Contract Documents and all labor, 

services, and documentation necessary to produce such Design Professional Services and 

Construction; furnishing, installing, and incorporating all materials and equipment into 

such Construction; and related services such as testing, start-up, and commissioning, all 

as required by the Contract Documents. 
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51. Work Change Directive: A written directive to Ampirical, issued on or after the Effective 

Date of the Contract, signed by Owner, ordering an addition, deletion or revision in the 

Work.  

1.02 Terminology 

A. The words and terms discussed in Paragraph 1.02.B are not defined terms that require initial 

capital letters, but when used in the Contract Documents have the indicated meanings. 

B. Intent of Certain Terms or Adjectives: 

1. The word “day” shall constitute a calendar day of 24 hours measured from midnight to 

the next midnight. 

2. The word “defective,” when modifying the word “Construction” refers to Construction 

that is unsatisfactory, faulty, or deficient in that it does not conform to the Contract 

Documents, or does not meet the requirements of any inspection, reference standard, 

test or approval referred to in the Contract Documents, or has been damaged prior to 

Owner’s final payment (unless responsibility for the protection thereof has been assumed 

by Owner at Substantial Completion) provided that the defect was not caused by Owner. 

3. The word “furnish,” when used in connection with services, materials, or equipment, shall 

mean to supply and deliver said services, materials or equipment to the Site (or some 

other specified location) ready for use or installation and in usable or operable condition. 

4. The word “install,” when used in connection with services, materials, or equipment, shall 

mean to put into use or place in final position said services, materials or equipment or 

equipment complete and ready for intended use. 

5. The words “perform” or “provide” when used in connection with services, materials, or 

equipment, shall mean to furnish and install said services, materials, or equipment 

complete and ready for intended use. 

6. When “furnish,” “install,” “perform,” or “provide” is not used in connection with services, 

materials, or equipment in a context clearly requiring an obligation of Ampirical, 

“provide” is implied. 

7. Unless stated otherwise in the Contract Documents, words or phrases that have a well-

known technical or construction industry or trade meaning are used in the Contract 

Documents in accordance with that meaning. 

ARTICLE 2 – PRELIMINARY MATTERS 

2.01 Delivery of Bonds and Evidence of Insurance 

A. Bonds: When Ampirical delivers the executed Agreements to Owner, Ampirical shall also 

deliver to Owner such Bonds as Ampirical may be required to furnish in accordance with 

Paragraph 6.01.A. 

B. Evidence of Insurance:  Before any Work is started, Ampirical and Owner shall each deliver to 

the other those certificates of insurance that Ampirical and Owner respectively are required 

to purchase and maintain in accordance with Article 6. 

2.02 Copies of Documents  

A. Owner shall furnish to Ampirical four printed copies of the Contract (including one fully 

executed counterpart of the Agreement), and one copy in electronic portable document 
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format (PDF). Additional printed copies will be furnished upon request at the cost of 

reproduction. 

2.03 Conceptual Documents 

A. Ampirical’s Review of Conceptual Documents:   

1. Ampirical acknowledges that the Conceptual Documents furnished by Owner are 

preliminary and incomplete, and subject to stated limitations and reservations.  

2. Ampirical shall carefully review, analyze, and verify the contents and suitability of the 

Conceptual Documents before proceeding with the Work (including but not limited to the 

Design Professional Services).  

3. Ampirical shall promptly report in writing to Owner any conflict, error, ambiguity, or 

discrepancy that Ampirical may discover in the Conceptual Documents, whether during 

such review or at any later point.  

4. Upon receipt of a report from Ampirical that there is a conflict, error, ambiguity, or 

discrepancy in the Conceptual Documents, Owner shall either provide a written 

interpretation, clarification, or correction to Ampirical, or authorize Ampirical to correct 

or resolve the issue under a Change Order providing an equitable adjustment in Contract 

Times or Contract Price, or both.  

5. Ampirical shall not proceed with any Work affected by a reported conflict, error, 

ambiguity, or discrepancy in the Conceptual Documents until the issue is resolved.  

B. Subject to the foregoing review and reporting obligations, Ampirical may use the Conceptual 

Documents as a partial basis for performing or furnishing Design Professional Services, 

including the preparation of Design Submittals such as the Construction Drawings and 

Construction Specifications, but despite any such use of the Conceptual Documents Ampirical 

nonetheless shall be responsible to Owner for the quality and soundness of the Design 

Professional Services.  

2.04 Before Starting the Work 

A. Preliminary Schedules: Within 14 days after commencement of the Contract Times (unless 

otherwise specified in the Contract Documents), Ampirical shall submit the following to 

Owner for Owner’s timely review: 

1. A Level II Schedule indicating dates of engineering, procurement, and construction 

activities, submittals, and milestones as summary tasks. Summary tasks will expand upon 

the Level I Schedule activities submitted with the project estimate and will interconnected 

to identify the project’s critical path. Level II Schedule and all subsequent project 

schedules shall be developed utilizing Primavera’s P6 software. Schedules shall be 

submitted in PDF and .xer formats; 

2. A Project Milestone Schedule (separate from but in agreement with the Level II Schedule) 

outlining project milestone completion dates and dollar values. Milestone schedule shall 

indicate the percentage of the total Contract Price held by each Milestone’s dollar value. 

Milestone schedule shall be submitted in Excel format, so Milestones can be tracked and 

updated throughout the project; and 

3. A preliminary cash flow projection estimating that portion of the Contract Price to be due 

during each month of performance. 
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2.05 Authorized Representatives 

A.  The Authorized Representative for each party has been designated in the Agreement. A party 

may change its Authorized Representative at any time by giving notice to the other party of 

the name, mailing and delivery addresses, e-mail address, and telephone numbers of the new 

Authorized Representative. 

2.06 Initial Conference 

A. Within 20 days after the Contract Times start to run, Ampirical will arrange a conference 

attended by Owner and Ampirical and others as appropriate to establish a working 

understanding among the parties as to the Work and to discuss the design concepts, 

schedules referred to in Paragraph 2.04.A, procedures for handling Submittals, processing 

Applications for Payment, maintaining required records, and other matters. 

2.07 Review of Schedules 

A. Not less than 10 days before submission of the first Application for Payment (unless otherwise 

provided in the Contract Documents), Ampirical will arrange a conference attended by 

Ampirical, Owner, and others as appropriate to review and discuss the schedules submitted 

in accordance with Paragraph 2.04.A. Ampirical shall have an additional 10 days after the 

conference to make corrections and adjustments and to complete and resubmit the schedules 

for Owner’s acceptance. No progress payment shall be made to Ampirical until Ampirical 

submits schedules that comply with the following requirements:  

1.  Ampirical’s progress schedule shall provide an orderly progression of the Work to 

completion within any specified Milestones and the Contract Times.  

2. Ampirical’s schedule of Submittals shall provide a workable arrangement for submitting, 

reviewing, and processing Submittals in accordance with Article 8. 

3. Ampirical’s Schedule of Values shall provide a reasonable allocation of the Contract Price 

to component parts of the Work. 

2.08 Electronic Transmittals  

A. Except as otherwise stated elsewhere in the Contract, the Owner and Ampirical may transmit, 

and shall accept, Project-related correspondence, text, data, documents, drawings, 

information, and graphics, including but not limited to Submittals, in electronic media or 

digital format, either directly, or through access to a secure Project website. 

B. If the Contract does not establish protocols for electronic or digital transmittals, then Owner 

and Ampirical shall jointly develop such protocols. 

C. Unless expressly stated otherwise elsewhere in this Contract, Ampirical shall not be obligated 

to furnish documents (including but not limited to Construction Drawings, Construction 

Specifications, or Record Drawings and Record Specifications) to Owner in any executable, 

native-file format. 

D. When transmitting items in electronic media or digital format, the transmitting party makes 

no representations as to long term compatibility, usability, or readability of the items resulting 

from the recipient’s use of software application packages, operating systems, or computer 

hardware differing from those used in the drafting or transmittal of the items, or from those 

established in applicable transmittal protocols. 
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ARTICLE 3 – DOCUMENTS:  INTENT, AMENDING, REUSE 

3.01 Contract Documents 

A. The Contract Documents are complementary; what is called for by one is as binding as if called 

for by all. 

B. It is the intent of the Contract Documents to require the design and construction of a 

functionally complete project, including procurement of required materials and equipment.  

C. Ampirical shall prepare or furnish Construction Drawings and Construction Specifications that 

are in accord with the Contract Documents and that describe a functionally complete Project 

to be constructed in accordance with such Construction Drawings and Construction 

Specifications, as duly modified. 

D. The Contract supersedes prior negotiations, representations, or agreements, whether written 

or oral. 

E. Ampirical will furnish or perform all labor, documentation, services (including professional 

services), materials, and equipment that may reasonably be inferred from the Contract 

Documents or from prevailing custom or trade usage as being required to produce the 

intended result whether or not specifically called, for at no additional cost to Owner. 

3.02 Reference Standards 

A. Standards, Specifications, Codes, Laws or Regulations: 

1. Reference to standards, specifications, manuals or codes of any technical society, 

organization or association, or to Laws or Regulations, whether such reference be specific 

or by implication, shall mean the standard, specification, manual, code, or Laws or 

Regulations in effect on the Effective Date except as may be otherwise specifically stated 

in the Contract Documents. 

2. No provision of any such standard, specification, manual, or code, or instruction of a 

Supplier, shall be effective to change the duties and responsibilities of Owner, Ampirical, 

or any of their subcontractors, consultants, agents, or employees from those set forth in 

the Contract Documents, nor shall it be effective to assign to Owner or its officers, 

directors, members, partners, employees, agents, consultants, or subcontractors any 

duty or authority to supervise or direct the furnishing or performance of the Work or any 

duty or authority to undertake responsibility inconsistent with the provisions of the 

Contract Documents. 

3.03 Resolving Discrepancies  

A. If there is a discrepancy between (1) the Conceptual Documents or other Contract Documents 

issued with the Request for Qualifications or Request for Proposals and (2) the Proposal, the 

Proposal will control.  

B. If there is a discrepancy between (1) the Contract Documents and (2) the Construction 

Drawings and Construction Specifications, the Contract Documents will control unless 

Ampirical gave notice of the discrepancy in a Submittal, and Owner approved the Submittal, 

pursuant to the provisions of Article 8.  
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3.04 Ownership and Reuse of Documents 

A.  All documents prepared for or furnished to Owner by Ampirical pursuant to this Contract 

(including but not limited to Design Submittals) are instruments of service. With respect to 

such documents: 

1. Ampirical shall have and retain the ownership, title, and property rights, including 

copyright, patent, intellectual property, and common law rights, in the documents.  

2. During the course of the Project, Ampirical will provide copies of Design Submittals to 

Owner for purposes of review and comment. Owner may retain copies of such documents 

for its records. 

3. Owner may use its copy of the Record Drawings and Record Specifications for Owner’s 

purposes in operating and maintaining the constructed facilities.  

4. Upon Owner’s termination of this Contract for cause pursuant to Paragraph 14.02, Owner 

shall receive a limited, non-exclusive license to use any completed Design Submittals in 

continuing the Project, subject to the limitations in this Paragraph 3.04. 

5. The documents prepared or furnished by Ampirical under this Contract, regardless of 

ownership, transfer, license, completion status, or termination of the Contract, are for 

Ampirical’s use, and are not intended or represented to be suitable for use on the Project 

by Owner or any party other than Ampirical, or for reuse by Owner or others on 

extensions of the Project or on any other project, except as otherwise stated in this 

Contract. Any use or reuse by Owner or others on Owner’s behalf will be at Owner’s sole 

risk, and without liability or legal exposure to Ampirical, the Project Design Professionals, 

or their subconsultants, and Owner shall indemnify and hold harmless Ampirical, the 

Project Design Professionals, and their subconsultants from all claims, damages, losses 

and expenses, including attorneys’ fees, arising out of or resulting from any such use or 

reuse.  

ARTICLE 4 – COMMENCEMENT AND PROGRESS OF THE WORK 

4.01 Commencement of Contract Times 

A. The Contract Times will commence to run on the Effective Date of the Contract.  

4.02 Starting the Work 

A. Ampirical shall start to perform the Work as of the Effective Date of the Contract. No 

Construction shall be done at the Site prior to the Effective Date of the Contract.  

4.03 Progress Schedule 

A. Owner may rely on the progress schedule established in accordance with Paragraph 2.04, as 

duly adjusted, in planning and conducting ongoing operations and other work at the Site.  

B. Ampirical shall adhere to the progress schedule established in accordance with Paragraph 

2.04 as it may be adjusted from time to time, as provided below: 

1. Ampirical shall submit to Owner proposed adjustments in the progress schedule that will 

not change the Contract Times (or Milestones). Owner shall accept such adjustments 

provided that Owner, in planning and conducting ongoing operations and other work at 

the Site, has not reasonably relied on the schedule element that is proposed to be 



MODIFIED Version of EJCDC® D-700 

Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers. All rights reserved. 

Page 11 of 49 

adjusted. If Owner has so relied, then Owner and Ampirical shall promptly meet and seek 

a resolution that addresses the objectives of both parties, or adjust the Contract Price. 

2. Ampirical shall submit proposed adjustments in the progress schedule that will change 

the Contract Times (including Milestones) in accordance with the requirements of 

Paragraph 11.06. Such adjustments may only be made by a Change Order. 

C. Continuing the Work: Ampirical shall continue the Work and adhere to the progress schedule 

during all disputes or disagreements with Owner. No undisputed Work shall be delayed or 

postponed pending resolution of any disputes or disagreements, except as Ampirical and 

Owner may otherwise agree in writing. 

4.04 Delays in Ampirical’s Progress 

A. If Owner or anyone for whom Owner is responsible delays, disrupts, or interferes with the 

performance or progress of the Work, then Ampirical shall be entitled to an equitable 

adjustment in the Contract Times and Contract Price. Ampirical’s entitlement to an 

adjustment of the Contract Times is conditioned on such adjustment being essential to 

Ampirical’s ability to complete the Work within the Contract Times. 

B. Ampirical shall not be entitled to an adjustment in Contract Price or Contract Times for delay, 

disruption, or interference within the control of Ampirical. Delay, disruption, and interference 

attributable to and within the control of a Project Design Professional, Construction 

Subcontractor, or Supplier shall be deemed to be delays within the control of Ampirical.  

C. If Ampirical’s performance or progress is delayed, disrupted, or interfered with by 

unanticipated causes not the fault of and beyond the control of Owner, Ampirical, and those 

for which they are responsible, then Ampirical shall be entitled to an equitable adjustment in 

Contract Times. Ampirical’s entitlement to such an adjustment of the Contract Times is 

conditioned on such adjustment being essential to Ampirical’s ability to complete the Work 

within the Contract Times. Such an adjustment shall be Ampirical’s sole and exclusive remedy 

for the delays, disruption, and interference described in this paragraph. Causes of delay, 

disruption, or interference that may give rise to an adjustment in Contract Times under this 

paragraph include but are not limited to the following: 

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and 

earthquakes; 

2. Abnormal weather conditions; 

3. Acts or failures to act of utility owners (other than those performing other work at or 

adjacent to the Site by arrangement with the Owner, as contemplated in Article 9);  

4. Acts of war or terrorism; and 

5. Declared pandemics. 

D. Delays, disruption, and interference to the performance or progress of the Work resulting 

from the existence of a differing subsurface or physical condition, an Underground Facility 

that was not shown or indicated by the Contract Documents, or not shown or indicated with 

reasonable accuracy, and those resulting from Hazardous Environmental Conditions, are 

governed by Article 5. 

E. Paragraph 9.03 governs delays, disruption, and interference to the performance or progress 

of the Work resulting from the performance of certain other work at or adjacent to the Site. 
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F. Ampirical shall not be entitled to an adjustment in Contract Price or Contract Times for any 

delay, disruption, or interference if such delay is concurrent with a delay, disruption, or 

interference caused by or within the control of Ampirical. 

G. If Ampirical seeks an adjustment in Contract Price or Contract Times under this paragraph, 

Ampirical shall submit a request for a Change Order to Owner within 30 days of the 

commencement of the delaying, disrupting, or interfering event. 

ARTICLE 5 – SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS ENVIRONMENTAL 

CONDITIONS 

5.01 Availability of Lands 

A. Owner shall furnish the Site. Owner shall notify Ampirical of any encumbrances or restrictions 

not of general application but specifically related to use of the Site with which Ampirical will 

have to comply in performing the Work.  

B. Upon reasonable written request, Owner shall furnish Ampirical with a current statement of 

record legal title and legal description of the lands upon which the Construction is to be 

performed and Owner’s interest therein as necessary for giving notice of or filing a mechanic’s 

or construction lien against such lands in accordance with applicable Laws or Regulations. 

C. Ampirical shall provide for all additional lands and access thereto that may be required for 

temporary construction facilities or storage of materials and equipment. 

5.02 Use of Site and Other Areas 

A. Limitation on Use of Site and Other Areas: 

1. Ampirical shall confine construction equipment, the storage of materials and equipment, 

and the operations of construction workers to the Site and other areas permitted by Laws 

or Regulations, and shall not unreasonably encumber the Site and other areas with 

construction equipment or other materials or equipment. Ampirical shall assume full 

responsibility for any damage to any land or area adjacent to the Site, or to the owner or 

occupant thereof, resulting from the performance of the Work.  

2. Should any claim be made by any such owner or occupant because of the performance of 

Work, Ampirical shall promptly settle with such other party by negotiation, or otherwise 

resolve the claim by arbitration or other dispute resolution proceeding, or at law. 

3. To the fullest extent permitted by Laws or Regulations, Ampirical shall indemnify and hold 

harmless Owner against all claims, costs, losses and damages (including, but not limited 

to, fees of engineers, architects, attorneys and other professionals and court and 

arbitration or other dispute resolution costs) arising out of or resulting from any claim 

brought by any such owner or occupant against Owner, or any other party indemnified 

hereunder to the extent caused by or based upon Ampirical’s performance of the 

Construction. 

4. Ampirical shall not assume responsibility, and shall not owe any defense or indemnity to 

Owner for claims asserted by any property owner or occupant arising out of any dispute 

regarding the metes, bounds or legal and/or physical description and/or definition of the 

Site.  

5. In the event that Owner requests or demands that Ampirical provide defense or 

indemnity for any claims, costs, losses or damages pursuant to this Article, upon 
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Ampirical’s acceptance of such request or demand, Owner agrees that Ampirical shall 

have the right to assume full control of Owner’s defense against any such claims, costs, 

losses or damages, utilizing counsel chosen by Ampirical, and Owner agrees to waive any 

conflicts of interest related to Ampirical’s defense of those claims.   

B. Removal of Debris:  During the performance of the Construction, Ampirical shall keep the 

premises free from accumulations of waste materials, rubbish, and other debris resulting 

from the Construction. Removal and disposal of such waste materials, rubbish, and other 

debris shall conform to applicable Laws or Regulations.  

C. Cleaning:  Prior to Substantial Completion, Ampirical shall clean the Site and make it ready for 

utilization by Owner. At completion of Construction, Ampirical shall remove all tools, 

appliances, construction equipment, temporary construction and machinery, and surplus 

materials and shall restore to original condition all property not designated for alteration by 

the Contract Documents. 

D. Loading Structures:  Ampirical shall not load nor permit any part of any structure to be loaded 

in any manner that will endanger the structure, nor shall Ampirical subject any part of the 

Construction or adjacent property to stresses or pressures that will endanger it. 

5.03 Reference Points 

A. Ampirical shall be responsible for laying out the Work and shall protect and preserve 

reference points and property monuments established by Owner, and shall make no changes 

or relocations of such reference points or monuments without the prior written approval of 

Owner. Ampirical shall report to Owner whenever any reference point or property monument 

is lost or destroyed, or requires relocation because of necessary changes in grades or 

locations, and shall be responsible for the accurate replacement or relocation of such 

reference points or property monuments by professionally qualified personnel. 

5.04 Differing Site Conditions  

A. Ampirical shall promptly, and before the conditions are disturbed, give a written notice to 

Owner of (i) subsurface or latent physical conditions at the Site (whether discovered during 

investigation of the Site or during Construction) which differ materially from those indicated 

in the Contract Documents, or in any Technical Data, or (ii) physical conditions at the Site, of 

an unusual nature, which differ materially from those ordinarily encountered and generally 

recognized as physical and/or logistical obstructions to Ampirical’s performance of the Work. 

B. Owner will investigate the Site conditions promptly after receiving the notice. Ampirical shall 

supplement the notice by promptly submitting to Owner any additional information regarding 

schedule and cost impacts, and a specific request for a Change Order. Owner shall then make 

a determination regarding the site condition and the impact, if any, on Contract Price and 

Contract Times. If the conditions do materially so differ and cause an increase or decrease in 

Ampirical’s cost of, or the time required for, performing any part of the Work, whether or not 

changed as a result of the conditions, an equitable adjustment shall be made under this clause 

and the Contract Price or Times modified in writing by Change Order in accordance with 

Article 11. 

C. No request by Ampirical for an equitable adjustment under this Paragraph 5.04 shall be 

allowed unless Ampirical has given the written notice required.  
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D. The provisions of this Paragraph 5.04 are not intended to apply to a Hazardous Environmental 

Condition or Underground Facility uncovered or revealed at the Site. 

5.05 Underground Facilities 

A. Procedure for Identifying Underground Facilities: Promptly after the Effective Date of the 

Contract, Ampirical shall review the Underground Facilities Data furnished by Owner and use 

ASCE 38, “Standard Guideline for the Collection and Depiction of Existing Subsurface Utility 

Data,” as a basis for establishing a procedure (“Underground Facilities Procedure”) for the 

further identification, investigation, and mapping of Underground Facilities at or adjacent to 

the Site. Ampirical shall establish and use the Underground Facilities Procedure to aid in the 

provision of Design Professional Services and the performance of Construction, and to reduce 

and manage risks associated with Underground Facilities. Such Underground Facilities 

Procedure shall take into account the Site and the nature of the Project. 

1. The Underground Facilities Procedure shall include a plan to keep Underground Facilities 

information current as Ampirical proceeds with the provision of Design Professional 

Services, and to add new or relocated Underground Facilities information to the base 

utility or Site drawings.  

2. To manage the potential impact of design changes on Underground Facilities, Ampirical 

shall modify or reapply the Underground Facilities Procedure as the design progresses 

and changes. 

B. Ampirical’s Responsibilities: Unless otherwise expressly provided in the Contract, Ampirical 

shall have full responsibility for the following; and, subject to the provisions of Paragraphs 

5.05.C, D, and E, the cost of all of the following will be included in the Contract Price: 

1. Establishing and executing the Underground Facilities Procedure referred to in Paragraph 

5.05.A, including updating, modification, and reapplication duties; 

2. Coordinating the Work with the owners (including Owner) of such Underground Facilities, 

during the provision of Design Professional Services and Construction;  

3. Verifying the actual location of specific Underground Facilities through exposure, as 

needed for the Design Professional Services; 

4. Complying with applicable state and local utility damage prevention Laws and Regulations 

during Construction; and  

5. The safety and protection of all existing Underground Facilities at the Site, and repairing 

any damage to such Underground Facilities resulting from the Construction, subject to 

the provisions of Paragraph 5.05.D. 

C. Results of Ampirical’s Execution of Underground Facilities Procedure: If, during the execution 

of the Underground Facilities Procedure referred to in Paragraph 5.05.A, Ampirical identifies 

an Underground Facility that was not shown or indicated in the Underground Facilities Data, 

or was not shown or indicated with reasonable accuracy, causing an increase or decrease in 

Ampirical’s cost of, or the time required for, providing Design Professional Services or 

performing the Construction, then Ampirical shall submit to Owner a request for a Change 

Order seeking an equitable adjustment to the Contract Price or Times under this clause. Such 

request shall be made within 30 days of the identification of the Underground Facility in 

question. 
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D. Underground Facility Found During Construction: If Ampirical believes that an Underground 

Facility that is uncovered, exposed, or revealed at the Site during Construction was not shown 

or indicated in the Underground Facilities Data, or was not shown or indicated with 

reasonable accuracy, and also that such Underground Facility was not identified or mapped 

with reasonable accuracy despite Ampirical’s adequate establishment and execution of the 

Underground Facilities Procedure referred to in Paragraph 5.05.A, then Ampirical shall 

promptly give written notice to Owner, and supplement the notice by submitting to Owner a 

request for a Change Order seeking an equitable adjustment to the Contract Price or Times 

under this clause. Such request shall be made within 30 days of the uncovering or revealing 

of the Underground Facility in question. 

1. Owner’s Review: Owner will investigate the Underground Facility found during 

Construction promptly after receiving the notice. If Owner concurs with Ampirical that 

the Underground Facility that is uncovered, exposed, or revealed at the Site was not 

shown or indicated in the Underground Facilities Data, or was not shown or indicated 

with reasonable accuracy, and further was not identified or mapped with reasonable 

accuracy despite Ampirical’s adequate establishment and execution of the Underground 

Facilities Procedure referred to in Paragraph 5.05.A, causing an increase or decrease in 

Ampirical’s cost of, or the time required for, performing any part of the Work, whether or 

not changed as a result of the actual location, then an equitable adjustment shall be made 

under this clause and the Contract Price or Times modified in writing by Change Order in 

accordance with Article 11. If Owner does not concur with Ampirical, then Owner shall so 

indicate in writing, with a specific explanation of the reason for non-concurrence.  

2. No request by Ampirical for an equitable adjustment under Paragraph 5.05.D shall be 

allowed unless Ampirical has given the written notice required. 

E. Inadequate Establishment or Execution of Underground Facilities Procedure: If Ampirical does 

not establish an Underground Facilities Procedure that is (1) adequate for the Site and the 

nature of the Project and (2) consistent with the guidelines set forth in ASCE 38, “Standard 

Guideline for the Collection and Depiction of Existing Subsurface Utility Data,” or Ampirical 

does not adequately execute a duly established Underground Facilities Procedure, then 

Ampirical shall bear all costs associated with the presence of an Underground Facility that was 

not identified or located with reasonable accuracy, including but not limited to delay, 

redesign, relocation, and increased Construction costs, if such Underground Facility would 

have been identified and located with reasonable accuracy by an adequate and properly 

executed Underground Facilities Procedure that was consistent with ASCE 38. 

5.06 Hazardous Environmental Conditions at Site 

A. Reliance by Ampirical on Technical Data Authorized: Ampirical may rely on the accuracy of the 

Technical Data with respect to environmental conditions at the Site.  

B. Ampirical shall not be responsible for removing or remediating any Hazardous Environmental 

Condition encountered, uncovered, or revealed at the Site unless such removal or 

remediation is expressly identified in the Contract Documents to be within the scope of the 

Work. 

C. Ampirical shall be responsible for controlling, containing, and duly removing all Constituents 

of Concern brought to the Site by Ampirical, Project Design Professionals, Construction 

Subcontractors, Suppliers, or anyone else for whom Ampirical is responsible, and for any 
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associated costs; and for the costs of removing and remediating any Hazardous 

Environmental Condition created by the presence of any such Constituents of Concern. 

D. If Ampirical encounters, uncovers, or reveals a Hazardous Environmental Condition (whether 

during Site investigation or during Construction) whose removal or remediation is not 

expressly identified in the Contract Documents as being within the scope of the Work, or if 

Ampirical or anyone for whom Ampirical is responsible creates a Hazardous Environmental 

Condition, then Ampirical shall immediately: (1) secure or otherwise isolate such condition; 

(2) stop all Work in connection with such condition and in any area affected thereby (except 

in an emergency as required by Paragraph 7.16); and (3) notify Owner (and promptly 

thereafter confirm such notice in writing). Owner shall promptly determine whether to retain 

a qualified expert to evaluate such condition or take corrective action, if any, and take such 

actions as are necessary to permit Owner to timely obtain required permits and provide 

Ampirical the written notice required by Paragraph 5.06.E. If Ampirical or anyone for whom 

Ampirical is responsible created the Hazardous Environmental Condition in question, then 

Owner may remove and remediate the Hazardous Environmental Condition, and impose a 

set-off against payments to account for the associated costs. 

E. Ampirical shall not resume Work in connection with such Hazardous Environmental Condition 

or in any affected area until after Owner has obtained any required permits related thereto, 

and delivered written notice to Ampirical either (1) specifying that such condition and any 

affected area is or has been rendered safe for the resumption of Work, or (2) specifying any 

special conditions under which such Work may be resumed safely. 

F. If after receipt of such written notice Ampirical does not agree to resume such Work based 

on a reasonable belief it is unsafe, or does not agree to resume such Work under such special 

conditions, then the portion of the Work that is in the area affected by such condition shall 

be deleted from the Work, following the contractual change procedures in Article 11. Owner 

may have such deleted portion of the Work performed by Owner’s own forces or others in 

accordance with Article 9. 

G. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 

harmless Ampirical, Project Design Professionals, Construction Subcontractors, and the 

officers, directors, members, partners, employees, agents, consultants, and subcontractors of 

each and any of them from and against all claims, costs, losses, and damages (including but 

not limited to all fees and charges of engineers, architects, attorneys, and other professionals 

and all court or arbitration or other dispute resolution costs) arising out of or relating to a 

Hazardous Environmental Condition, provided that such Hazardous Environmental Condition 

(1) was not shown or indicated in the Contract Documents or the Technical Data, or identified 

in the Contract Documents to be included within the scope of the Work, and (2) was not 

created by Ampirical or by anyone for whom Ampirical is responsible. Nothing in this 

Paragraph 5.06.G shall obligate Owner to indemnify any individual or entity from and against 

the consequences of that individual’s or entity’s own negligence. 

H. To the fullest extent permitted by Laws and Regulations, Ampirical shall indemnify and hold 

harmless Owner and its officers, directors, members, partners, employees, agents, 

consultants, and subcontractors from and against all claims, costs, losses, and damages 

(including but not limited to all fees and charges of engineers, architects, attorneys, and other 

professionals and all court or arbitration or other dispute resolution costs) arising out of or 

relating to Ampirical’s failure to control, contain, or remove a Constituent of Concern brought 

to the Site by Ampirical or by anyone for whom Ampirical is responsible, or to a Hazardous 
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Environmental Condition created by Ampirical or by anyone for whom Ampirical is 

responsible. Nothing in this Paragraph 5.06.H shall obligate Ampirical to indemnify any 

individual or entity from and against the consequences of that individual’s or entity’s own 

negligence. 

ARTICLE 6 – BONDS AND INSURANCE  

6.01 Performance, Payment, and Other Bonds 

A. Ampirical shall furnish a performance bond and a payment bond, each in an amount at least 

equal to the Contract Price, as security for the faithful performance and payment of 

Ampirical’s obligations under the Contract. These bonds shall remain in effect until one year 

after the date when final payment becomes due, or until completion of the correction period 

specified in Paragraph 13.08, whichever is later, except as provided otherwise by Laws or 

Regulations, the terms of a prescribed bond form, the Supplementary Conditions, or other 

specific provisions of the Contract. Ampirical shall also furnish such other bonds as are 

required by the Supplementary Conditions or other specific provisions of the Contract. 

B. All bonds shall be in the form prescribed by the Contract except as provided otherwise by 

Laws or Regulations, and shall be executed by such sureties as are named in “Companies 

Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable 

Reinsuring Companies” as published in Circular 570 (as amended and supplemented) by the 

Financial Management Service, Surety Bond Branch, U.S. Department of the Treasury. A bond 

signed by an agent or attorney-in-fact must be accompanied by a certified copy of that 

individual’s authority to bind the surety. The evidence of authority shall show that it is 

effective on the date the agent or attorney-in-fact signed the accompanying bond. 

C. Ampirical shall obtain the required bonds from surety companies that are duly licensed or 

authorized in the jurisdiction in which the Project is located to issue bonds in the required 

amounts. 

D. If the surety on a bond furnished by Ampirical is declared bankrupt or becomes insolvent, or 

its right to do business is terminated in any state or jurisdiction where any part of the Project 

is located, or the surety ceases to meet the requirements above, then Ampirical shall 

promptly notify Owner and shall, within 20 days after the event giving rise to such notification, 

provide another bond and surety, both of which shall comply with the bond and surety 

requirements above. 

E. If Ampirical has failed to obtain a required bond, Owner may exclude the Ampirical from the 

Site and exercise Owner’s termination rights under Article 14. 

F. Upon request to either Owner or Ampirical from any Construction Subcontractor, Project 

Design Professional, Supplier, or other person or entity claiming to have furnished labor, 

services, materials, or equipment used in the performance of the Work, the recipient of the 

request shall provide a copy of the payment bond to such person or entity. 

6.02 Insurance – General Provisions 

A. Owner and Ampirical shall obtain and maintain insurance as required in this Article and in the 

Supplementary Conditions. 

B. All insurance required by the Contract to be purchased and maintained by Owner or Ampirical 

shall be obtained from insurance companies that are duly licensed or authorized, in the state 

or jurisdiction in which the Project is located, to issue insurance policies for the required limits 
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and coverages. Unless a different standard is indicated in the Supplementary Conditions, all 

companies that provide insurance policies required under this Contract shall have an A.M. 

Best rating of A-VII or better. 

C. All insurance required by the Contract to be purchased and maintained by Ampirical shall be 

primary and without contribution by insurance maintained by Owner.  

D. Ampirical shall require (a) its Construction Subcontractors and Engineer (and any other 

Project Design Professional that is an independent individual or entity) to purchase and 

maintain commercial general liability, automobile liability, workers’ compensation, 

employer’s liability, professional liability (as applicable), and umbrella or excess liability 

insurance, and (b) its Construction Subcontractors to purchase and maintain contractor’s 

pollution liability insurance. All such required insurance shall meet the same requirements for 

the applicable category of insurance established in this Contract for Ampirical, unless 

otherwise indicated in the Supplementary Conditions.  

E. Ampirical shall deliver to Owner, with copies to each additional insured (as identified in this 

Article, in the Supplementary Conditions, or elsewhere in the Contract), certificates of 

insurance establishing that Ampirical has obtained and is maintaining the policies, coverages, 

and endorsements required by the Contract. Upon request by Owner or any other insured, 

Ampirical shall also furnish other evidence of such required insurance, including but not 

limited to copies of policies and endorsements, documentation of applicable self-insured 

retentions (if permitted) and deductibles, and evidence of insurance required to be purchased 

and maintained by Ampirical’s Construction Subcontractors, Engineer, and any other Project 

Design Professional that is an independent individual or entity. Ampirical may block out 

(redact) any confidential premium or pricing information contained in any policy or 

endorsement furnished under this provision. 

F. Owner shall deliver to Ampirical, with copies to each additional insured (as identified in this 

Article, the Supplementary Conditions, or elsewhere in the Contract), certificates of insurance 

establishing that Owner has obtained and is maintaining the policies, coverages, and 

endorsements required of Owner by the Contract (if any). Upon request by Ampirical or any 

other insured, Owner shall also provide other evidence of such required insurance (if any), 

including but not limited to copies of policies and endorsements, and documentation of 

applicable self-insured retentions and deductibles. Owner may block out (redact) any 

confidential premium or pricing information contained in any policy or endorsement 

furnished under this provision. 

G. Failure of Owner or Ampirical to demand such certificates or other evidence of the other 

party’s full compliance with these insurance requirements, or failure of Owner or Ampirical 

to identify a deficiency in compliance from the evidence provided, shall not be construed as 

a waiver of the other party’s obligation to obtain and maintain such insurance. 

H. If either party does not purchase or maintain all of the insurance required of such party by 

the Contract, such party shall notify the other party in writing of such failure to purchase prior 

to the start of the Work, or of such failure to maintain prior to any change in the required 

coverage. 

I. Without prejudice to any other right or remedy, if a party has failed to obtain required 

insurance, the other party may elect to obtain equivalent insurance to protect such other 

party’s interests at the expense of the party who was required to provide such coverage, and 

the Contract Price shall be adjusted accordingly. 
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J. Owner does not represent that insurance coverage and limits established in this Contract 

necessarily will be adequate to protect Ampirical or Ampirical’s interests. 

K. The insurance and insurance limits required herein shall not be deemed as a limitation on 

Ampirical’s liability under the indemnities granted to Owner and other individuals and entities 

in the Contract. 

6.03 Ampirical’s Insurance 

A. Workers’ Compensation and Employer’s Liability: Ampirical shall purchase and maintain 

workers’ compensation and employer’s liability insurance for claims under workers’ 

compensation, disability benefits, and other similar employee benefit acts. 

B. Commercial General Liability—Claims Covered: Ampirical shall purchase and maintain 

commercial general liability insurance, covering all operations by or on behalf of Ampirical, 

on an occurrence basis, against: 

1. Claims for damages because of bodily injury, sickness or disease, or death of any person 

other than Ampirical’s employees. 

2. Claims for damages insured by reasonably available personal injury liability coverage. 

3. Claims for damages, other than to the Work itself, because of injury to or destruction of 

tangible property wherever located, including loss of use resulting therefrom. 

C. Commercial General Liability—Form and Content: Ampirical’s commercial liability policy shall 

be written on a 1996 (or later) ISO commercial general liability form (occurrence form) and 

include the following coverages and endorsements: 

1. Products and completed operations coverage: 

2. Blanket contractual liability coverage, to the extent permitted by law. 

3. Broad form property damage coverage. 

4. Severability of interests. 

5. Underground, explosion, and collapse coverage. 

6. Personal injury coverage. 

7. Additional insured endorsements that include both ongoing operations and products and 

completed operations coverage through ISO Endorsements CG 20 10 04-13 and CG 20 37 

04-13 (together). If Ampirical demonstrates to Owner that the specified ISO 

endorsements are not commercially available, then Ampirical may satisfy this 

requirement by providing equivalent endorsements. 

D. Commercial General Liability—Excluded Content: The commercial general liability insurance 

policy, including its coverages, endorsements, and incorporated provisions, shall not include 

any of the following: 

1. Any provisions resulting in the erosion of insurance limits by defense costs. 

2. Any limitation or exclusion based on the nature of Ampirical’s work. 

3. Any professional liability exclusion broader in effect than ISO form CG 22 79 4-13. 

E. Automobile liability: Ampirical shall purchase and maintain automobile liability insurance 

against claims for damages because of bodily injury or death of any person or property 
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damage arising out of the ownership, maintenance, or use of any motor vehicle. The 

automobile liability policy shall be written on an occurrence basis. Coverage shall be provided 

for all owned, hired, and non-owned autos. 

F. Umbrella or excess liability: Ampirical shall purchase and maintain umbrella or excess liability 

insurance written over the underlying employer’s liability, commercial general liability, and 

automobile liability insurance described in the paragraphs above. Subject to industry-

standard exclusions, the coverage afforded shall be procured on a “follow the form” basis as 

to each and every one of the underlying policies. Ampirical may meet the combined limits of 

insurance (underlying policy plus applicable umbrella or excess) specified for employer’s 

liability, commercial general liability, and automobile liability through the primary policies 

alone, or through combinations of the primary insurance policies and an umbrella or excess 

liability policy that follows the form of the underlying policy, as specified herein. 

G. Contractor’s pollution liability insurance: Ampirical shall purchase and maintain a policy 

covering third-party injury and property damage claims, including clean-up costs, as a result 

of pollution conditions arising from Ampirical’s operations and completed operations. This 

insurance shall be maintained for no less than three years after final completion. 

H. Additional insureds: Ampirical’s commercial general liability, automobile liability, umbrella or 

excess, and pollution liability policies shall include and list as the Owner as additional insured 

Owner and entities identified as required additional insureds in the Supplementary Conditions 

and the insurance afforded to these additional insureds shall provide primary coverage for all 

claims covered thereby (including as applicable those arising from both ongoing and 

completed operations) on a non-contributory basis. Ampirical shall obtain all necessary 

endorsements to support these requirements. 

I. Professional liability insurance:  

1. Ampirical shall be responsible for purchasing and maintaining professional liability 

insurance. This insurance shall provide protection against claims arising out of 

performance of professional design or related services, and caused by a negligent error, 

omission, or act for which Ampirical is legally liable.  

2. Any professional liability insurance required under this Contract shall be maintained 

throughout the duration of the Contract and for a minimum of three years after 

Substantial Completion. For each claims-made professional liability policy furnished and 

maintained to satisfy the requirements of this Paragraph 6.03.I, the retroactive date on 

the policy shall pre-date the commencement of furnishing services on the Project.  

J. General provisions: The policies of insurance required by this Paragraph 6.03 shall: 

1. Include at least the specific coverages provided in this Article. 

2. Be written for not less than the limits of coverage provided in this Article and in the 

Supplementary Conditions, or required by Laws or Regulations, whichever is greater. 

3. Contain a provision or endorsement that the coverage afforded will not be canceled, 

materially changed, or renewal refused until at least  30 days written notice (10 days’ 

prior written notice in the event of nonpayment) has been given to the Owner. 

4. Remain in effect at least until final payment and Ampirical’s departure from the Site (and 

longer if expressly required elsewhere in this Contract), and at all times thereafter when 

Ampirical may be correcting, removing, or replacing defective Construction as a warranty 
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or correction obligation, or otherwise, or returning to the Site to conduct other tasks 

arising from the Contract Documents. 

6.04 Owner’s Liability Insurance 

A. In addition to the liability insurance required to be provided by Ampirical, the Owner, at 

Owner’s option and expense, may purchase and maintain Owner’s own liability insurance to 

protect Owner against claims which may arise with respect to the Project. 

B. Owner’s liability policies, if any, operate separately and independently from policies required 

to be provided by Ampirical, and Ampirical cannot rely upon Owner’s liability policies for any 

of Ampirical’s obligations to the Owner or third parties. 

6.05 Property Insurance 

A. Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Ampirical shall 

purchase and maintain builder’s risk insurance upon the Construction on a completed value 

basis, in the amount of the full insurable replacement cost thereof (subject to such deductible 

amounts as may be provided in the Supplementary Conditions or required by Laws and 

Regulations). This insurance shall: 

1. Include the Owner, Ampirical, and all Construction Subcontractors as insureds. For 

purposes of the remainder of this Paragraph 6.05 and Paragraph 6.06, and any 

corresponding Supplementary Conditions, the parties required to be insured shall 

collectively be referred to as “insureds.” 

2. Be written on a builder’s risk “all risk” policy form that shall at least include insurance for 

physical loss or damage to the Construction and shall insure against at least the following 

perils or causes of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle 

impact; aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown, 

boiler explosion, and artificially generated electric current; earthquake; volcanic activity, 

and other earth movement; flood; collapse; explosion; debris removal; demolition 

occasioned by enforcement of Laws and Regulations; water damage (other than that 

caused by flood); and such other perils or causes of loss as may be specifically required 

by the Supplementary Conditions. If any of the specified perils or cause of loss are not 

commercially available or available at a sublimited amount, such insurance may be 

provided through other insurance policies acceptable to Owner and Ampirical or not 

required to be provided as agreed upon by Owner and Ampirical. 

3. Extend to cover damage or loss to insured property while in temporary storage at the Site 

or in a storage location outside the Site (but not including property stored at the premises 

of a manufacturer or Supplier) if commercially available. 

4. Extend to cover damage or loss to insured property while in transit if commercially 

available. 

5. Provide primary coverage for all losses and damages caused by the perils or causes of loss 

covered. 

B. Notice of Cancellation or Change: All the policies of insurance (and the certificates or other 

evidence thereof) required to be purchased and maintained in accordance with this 

Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not 

be canceled or materially changed or renewal refused until at least 30 days written notice (10 

days’ prior written notice in the event of nonpayment) has been given to the Owner. 
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C. Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for 

costs not covered because of the application of a policy deductible. 

D. Additional Insurance: If Ampirical elects to obtain other special insurance to be included in or 

supplement the builder’s risk or property insurance policies provided under this Paragraph 

6.05, it may do so at Ampirical’s expense. 

E. Insurance of Other Property: If the express insurance provisions of the Contract do not require 

or address the insurance of a property item or interest, such as tools, construction equipment, 

or other personal property owned by Ampirical, a Construction Subcontractor, or an 

employee of Ampirical or a Construction Subcontractor, then the entity or individual owning 

such property item will be responsible for deciding whether to insure it, and if so in what 

amount. 

F. Loss of Use and Delay in Start-up: Unless otherwise expressly stated elsewhere in this 

Contract, the Owner is responsible, at its option, for purchase and maintenance of insurance 

to protect Owner against the loss of use or delays in start-up caused by property damage.  

6.06 Receipt and Application of Property Insurance Proceeds 

A. Any insured loss under the builder’s risk and other policies of property insurance required by 

Paragraph 6.05 will be adjusted and settled with the named insured that purchased the policy. 

Such named insured shall act as fiduciary for the other insureds, and give notice to such other 

insureds that adjustment and settlement of a claim is in progress. Any other insured may state 

its position regarding a claim for insured loss in writing within 15 days after notice of such 

claim. 

ARTICLE 7 – AMPIRICAL’S RESPONSIBILITIES 

7.01 Design Professional Services 

A. Ampirical shall provide the Design Professional Services needed to successfully perform and 

complete the Work required under this Contract.  

B. Standard of Care:  The standard of care for all Design Professional Services performed or 

furnished by Ampirical under this Contract will be the care and skill ordinarily used by 

members of the subject profession practicing under similar circumstances at the same time 

and in the same locality. 

7.02 Construction 

A. Ampirical shall perform and furnish the Construction pursuant to the Contract Documents, 

the Construction Drawings, and the Construction Specifications, as duly modified. 

B. Ampirical shall keep Owner advised as to the progress of the Construction. 

7.03 Supervision and Superintendence of Construction  

A. Ampirical shall supervise, inspect, and direct the Construction competently and efficiently, 

devoting such attention thereto and applying such skills and expertise as may be necessary to 

provide the Construction in accordance with the Contract Documents. Ampirical shall be 

solely responsible for the means, methods, techniques, sequences, and procedures of 

Construction. 
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B. At all times during the progress of Construction, Ampirical shall assign a competent resident 

superintendent who shall not be replaced without written notice to Owner except under 

extraordinary circumstances. 

7.04 Labor; Working Hours 

A. Ampirical shall provide competent, suitably qualified personnel to perform the Work as 

required by the Contract Documents. Ampirical shall at all times maintain good discipline and 

order at the Site. 

B. Except as otherwise required for the safety or protection of persons or the Work or property 

at the Site or adjacent thereto, and except as otherwise indicated in the Contract Documents, 

and in the absence of any Laws or Regulations to the contrary, Ampirical may perform the 

Construction on legal holidays, during any or all hours of the day, and on any or all days of the 

week, at Ampirical’s sole discretion.  

7.05 Services, Materials, and Equipment 

A. Unless otherwise specified in the Contract Documents, Ampirical shall furnish or cause to be 

furnished and assume full responsibility for all services, materials, equipment, labor, 

transportation, construction equipment and machinery, tools, appliances, fuel, power, light, 

heat, telephone, water, sanitary facilities, temporary facilities, and all other facilities and 

incidentals necessary for the performance, testing, start-up, and completion of the Work. 

B. All materials and equipment incorporated into the Work shall be as specified by Owner or in 

the Construction Drawings or Construction Specifications, and unless specified otherwise shall 

be new and of good quality. All warranties and guarantees specifically called for by the 

Contract Documents shall expressly run to the benefit of Owner.  

C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, 

used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, 

except as otherwise provided in the Contract Documents. 

7.06 “Or Equals” and Substitutions  

A. If an item of material or equipment is specified or described in the Contract Documents by 

using the name of a proprietary item or the name of a particular Supplier, then during the 

preparation of the proposed Construction Drawings and Construction Specifications, the  

Ampirical may request that Owner authorize the use of other items of material or equipment, 

or items from other proposed suppliers, by including the proposed items in the proposed 

Construction Drawings or Construction Specifications, with required notice to Owner that the 

Submittal contains a variation from the Contract Documents. Owner in its sole discretion may 

approve the use of the item if Owner determines that the item is functionally equal to that 

named and sufficiently similar so that no change in related Work will be required, taking into 

consideration whether the item:   

1. Is at least equal in materials of construction, quality, durability, appearance, strength, and 

design characteristics; 

2. Will reliably perform at least equally well the function and achieve the results imposed by 

the design concept of the completed Project as a functioning whole; 

3. Has a proven record of performance and availability of responsive service; and 

4. Is not objectionable. 
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B. Effect of Owner’s Determination: Neither approval nor denial of an “or-equal” request shall 

result in any change in Contract Price. The denial of an “or-equal” request shall be final and 

binding, and may not be reversed through an appeal under any provision of the Contract 

Documents. 

C. Substitutes: During the preparation of the proposed Construction Drawings and Construction 

Specifications, Ampirical may propose a substitute to an item of material or equipment that 

is required to be furnished by the Contract Documents. Any such proposal shall be made in a 

transmittal to Owner that is separate from and independent of any Design Submittals. The 

proposal shall describe the advantages, disadvantages, and changes in Contract Price or 

Contract Time associated with the proposed substitute. Approval of the proposed substitute 

shall be at Owner’s sole discretion. If approved, the substitute item shall be incorporated in 

the Construction Drawings and Construction Specifications.  

D. Design Professional Review: Before Ampirical transmits its proposal to Owner, the Project 

Design Professional that designed the portion of the Work affected by the proposed “or 

equal” or substitute shall review and approve the proposal.  

E. Construction Drawings and Construction Specifications: “Or equal” or substitute proposals 

with respect to items of material or equipment that are required in the Construction Drawings 

and Construction Specifications shall be considered proposed modifications of the 

Construction Drawings and Construction Specifications, and shall be governed by the 

provisions of Paragraph 8.02.H. 

7.07 Concerning Project Design Professionals, Construction Subcontractors, Suppliers, and Others 

A. Ampirical may retain Project Design Professionals, Construction Subcontractors, and 

Suppliers for the performance of parts of the Work. Such Project Design Professionals, 

Construction Subcontractors, and Suppliers must be acceptable to Owner. 

B. Ampirical shall retain specific Project Design Professionals, Construction Subcontractors, 

Suppliers, or other individuals or entities for the performance of designated parts of the Work 

if required to do so by the Contract Documents as of the Effective Date.  

C. Prior to entry into any binding, Construction Subcontract, or purchase order, Ampirical shall 

submit to Owner the identity of the proposed Project Design Professional, Construction 

Subcontractor, or Supplier (unless Owner has already deemed such proposed contractual 

party acceptable, during the bidding process or otherwise). Such proposed contractual party 

shall be deemed acceptable to Owner unless Owner raises a substantive, reasonable 

objection within 5 days. 

D. Owner may require the replacement of any Project Design Professional, Construction 

Subcontractor, Supplier, or other entity retained by Ampirical to perform any part of the Work 

solely on the basis of substantive, reasonable objection after due investigation. Ampirical shall 

submit an acceptable replacement for the rejected Project Design Professional, Construction 

Subcontractor, Supplier, or other entity. 

E. If Owner requires the replacement of any Project Design Professional, Construction 

Subcontractor, Supplier, or other entity retained by Ampirical to perform any part of the 

Work, then Ampirical shall be entitled to an adjustment in Contract Price or Contract Times, 

or both, with respect to the replacement. 
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F. No acceptance by Owner of Engineer or of any Project Design Professional, Construction 

Subcontractor, Supplier, or other entity, whether initially or as a replacement, shall constitute 

a waiver of the right of Owner to the completion of the Work in accordance with the Contract 

Documents. 

G. Ampirical shall be fully responsible to Owner for all acts and omissions of the Project Design 

Professionals, Construction Subcontractors, Suppliers, and other individuals or entities 

performing or furnishing any of the Work, just as Ampirical is responsible for Ampirical’s own 

acts and omissions. 

H. Ampirical shall be solely responsible for scheduling and coordinating the services and work of 

the Project Design Professionals, Construction Subcontractors, Suppliers, and all other 

individuals or entities performing or furnishing any of the Work. 

I. Ampirical shall restrict all Project Design Professionals, Construction Subcontractors, 

Suppliers, and such other individuals or entities performing or furnishing any of the Work 

from communicating directly with Owner, except in case of an emergency or a matter 

involving public health, safety, or welfare, or as otherwise expressly allowed herein. 

J. Nothing in the Contract Documents: 

1. Shall create for the benefit of any Project Design Professional, Construction 

Subcontractor, Supplier, or other third-party individual or entity any contractual 

relationship between Owner and such third-party individual or entity; nor 

2. Shall create any obligation on the part of Owner to pay or to see to the payment of any 

money due any Project Design Professional, Construction Subcontractor, Supplier, or 

other third-party individual or entity except as may otherwise be required by Laws and 

Regulations. 

7.08 Patent Fees and Royalties 

A. Ampirical shall pay all license fees and royalties and assume all costs incident to the use in the 

performance of the Work or the incorporation in the Work of any invention, design, process, 

product, or device which, to the best of its knowledge is the subject of patent rights or 

copyrights held by others. If a particular invention, design, process, product, or device is 

specified in the Conceptual Documents or other Contract Documents for use in the 

performance of the Construction, and if to the actual knowledge of Owner its use is subject 

to patent rights or copyrights calling for the payment of any license fee or royalty to others, 

then Owner has disclosed the existence of such rights to Ampirical in the Conceptual 

Documents or other Contract Documents. 

B. To the fullest extent permitted by Laws or Regulations, Ampirical shall indemnify and hold 

harmless Owner and Owner’s Consultant, and the officers, directors, partners, employees or 

agents, and other consultants of each and any of them from and against all claims, costs, 

losses and damages (including but not limited to all fees and charges of engineers, architects, 

attorneys and other professionals and all court or arbitration or other dispute resolution 

costs) arising out of or resulting from any infringement of patent rights or copyrights incident 

to the use in the performance of the Work or resulting from the specification or incorporation 

in the Work of any invention, design, process, product or device, except those required by the 

Contract Documents. 
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C. To the fullest extent permitted by Laws or Regulations, Owner shall indemnify and hold 

harmless Ampirical and its officers, directors, members, partners, employees or agents, 

Project Design Professionals, Construction Subcontractors, and Suppliers from and against all 

claims, costs, losses and damages (including but not limited to all fees and charges of 

engineers, architects, attorneys and other professionals and all court or arbitration or other 

dispute resolution costs) arising out of or resulting from any infringement of patent rights or 

copyrights incident to the use in the performance of the Work or resulting from the 

incorporation in the Work of any invention, design, process, product or device required by 

the Contract Documents, but not identified by Owner as being subject to payment of any 

license fee or royalty to others required by patent rights or copyrights. 

7.09 Permits and Utility Charges 

A. The Contract Documents allocate responsibility for obtaining and paying for specified permits, 

licenses, certificates of occupancy, and approvals of governmental authorities having 

jurisdiction over the Work. Each party shall assist the other, when necessary, in obtaining such 

permits, licenses, certificates, and approvals. 

B. Ampirical shall pay all charges of utility owners for temporary service to the Work. Owner 

shall pay all charges of utility owners for connections for providing permanent service to the 

Work, and for capital costs related thereto. 

7.10 Taxes  

A. Ampirical shall pay all sales, consumer, use, and other similar taxes required to be paid by 

Ampirical in accordance with the Laws or Regulations of the place of the Project which are 

applicable during the performance of the Work. 

7.11 Laws and Regulations 

A. Ampirical shall give all notices required by and comply with all Laws and Regulations 

applicable to the performance of the Work. Except where otherwise expressly required by 

applicable Laws and Regulations, Owner shall not be responsible for monitoring Ampirical’s 

compliance with any Laws or Regulations. 

B. Changes in Laws or Regulations that occur after the date on which Ampirical committed to 

the Contract Price (whether by negotiation or making an offer or proposal) and affect the cost 

or time of performance shall be the subject of an equitable change in Contract Price or 

Contract Times. 

7.12 Record Documents 

A. Ampirical shall maintain the Record Documents in good order, in a safe place at the Site. 

Ampirical shall annotate the Record Documents to show all changes and clarifications made 

(whether in the field or otherwise) during performance of Construction. The Record 

Documents, as annotated, will be available to Owner for reference. Upon completion of the 

Construction, Ampirical shall deliver the Record Documents, as annotated, to Owner. 

B. After receipt and review of the Record Documents from Ampirical upon completion of 

Construction, the Owner may comment on any possible inaccuracies. After Owner and 

Ampirical collaboratively address any such comments, the Record Documents shall be 

deemed to be Record Drawings and Record Specifications. 
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C. The Record Drawings and Record Specifications are Contract Documents, and are binding 

upon Ampirical with respect to its obligations to comply with the Contract Documents, 

including but not limited to correction period responsibilities and warranty obligations. 

7.13 Safety and Protection 

A. Ampirical shall be solely responsible for initiating, maintaining, and supervising all safety 

precautions and programs in connection with the Work. Such responsibility does not relieve 

Construction Subcontractors of their responsibility for the safety of persons or property in the 

performance of their work, nor for compliance with applicable safety Laws and Regulations. 

Ampirical shall take all necessary precautions for the safety of, and shall provide the necessary 

protection to prevent damage, injury, or loss to: 

1. All persons on the Site or who may be affected by the Work; 

2. All the Work and materials and equipment to be incorporated therein, whether in storage 

on or off the Site; and 

3. Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 

pavements, roadways, structures, utilities and Underground Facilities not designated for 

removal, relocation, or replacement in the course of Construction. 

B. Ampirical shall comply with applicable Laws and Regulations relating to the safety of persons 

or property, or to the protection of persons or property from damage, injury, or loss; and shall 

erect and maintain all necessary safeguards for such safety and protection. Ampirical shall 

notify Owner; the owners of adjacent property, Underground Facilities, and other utilities; 

and other contractors and utility owners performing work at or adjacent to the Site, when 

prosecution of the Work may affect them, and shall cooperate with them in the protection, 

removal, relocation, and replacement of their property or work in progress. 

C. Ampirical shall comply with the applicable requirements of Owner’s safety programs that 

Owner has provided to Ampirical, if any. The Supplementary Conditions identify any Owner’s 

safety programs that are applicable to the Work. 

D. Ampirical shall inform Owner of the specific requirements of Ampirical’s safety program with 

which Owner and its employees and representatives must comply while at the Site. 

E. Ampirical’s duties and responsibilities for safety and for protection of the Construction shall 

continue until such time as all the Work is completed, Owner has issued a notice to Ampirical 

in accordance with Paragraph 14.06.B that the Work is acceptable (except as otherwise 

expressly provided in connection with Substantial Completion), and Ampirical has left the Site. 

F. Ampirical’s duties and responsibilities for safety and protection shall resume whenever 

Ampirical or any Construction Subcontractor, Supplier, or other representative returns to the 

Site to fulfill warranty or correction obligations, or to conduct other tasks arising from the 

Contract Documents. 

7.14 Safety Representative 

A. Ampirical shall designate a qualified and experienced safety representative at the Site whose 

duties and responsibilities shall be the prevention of accidents and the maintaining and 

supervising of safety precautions and programs. 
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7.15 Hazard Communication Programs 

A. Ampirical shall be responsible for coordinating any exchange of safety data sheets or other 

hazard communication information required to be made available to or exchanged between 

or among employers at the Site in accordance with Laws or Regulations. 

7.16 Emergencies 

A. In emergencies affecting the safety or protection of persons or the Work or property at the 

Site or adjacent thereto, Ampirical is obligated to act to prevent threatened damage, injury 

or loss. Ampirical shall give Owner prompt written notice if Ampirical believes that any 

significant changes in the Work or variations from the Contract Documents have been caused 

thereby or are required as a result thereof. If a change in the Contract Documents is required 

because of the action taken by Ampirical in response to such an emergency, a Work Change 

Directive or Change Order will be issued. 

7.17  Post-Construction Phase  

A. Ampirical shall: 

1. Provide assistance in connection with the start-up and testing of any equipment or 

system. 

2. Assist Owner in training staff to operate and maintain the Work. 

7.18 Ampirical’s General Warranty and Guarantee 

A. Ampirical warrants and guarantees to Owner that Ampirical will perform and complete the 

Construction as required by the Contract Documents, and that all Construction will be in 

accordance with the Contract Documents, the Construction Drawings, and the Construction 

Specifications (as duly modified in accordance with the Contract), and will not be defective.  

B. Ampirical’s warranty and guarantee hereunder excludes defects or damage caused by: 

1. Abuse, modification or improper maintenance or operation by persons other than 

Ampirical, Construction Subcontractors, or Suppliers or any other individual for whom 

Ampirical is responsible; or 

2. Normal wear and tear under normal usage. 

C. None of the following will constitute an acceptance by Owner of Work that is not in 

accordance with the Contract Documents or a release of Ampirical’s obligation to perform the 

Work in accordance with the Contract Documents, unless expressly stated otherwise in 

writing: 

1. Observations by Owner; 

2. The making of any progress or final payment; 

3. The issuance of a certificate of Substantial Completion; 

4. Use or occupancy of the Work or any part thereof by Owner; 

5. Any review and approval of a Submittal; 

6. Any inspection, test, or approval by others; or 

7. Any correction of defective Construction by Owner. 
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7.19 Indemnification 

A. To the fullest extent permitted by Laws and Regulations, Ampirical shall indemnify and hold 

harmless Owner and its officers, directors, members, partners, employees, agents, 

consultants, and subcontractors, from losses, damages, and judgments (including but not 

limited to all fees and charges of engineers, architects, attorneys, and other professionals, 

and all court or arbitration or other dispute resolution costs) arising from third-party claims 

or actions relating to or resulting from the performance or furnishing of the Work, provided 

that any such claim, action, loss, damages, or judgment is attributable to bodily injury, 

sickness, disease, or death, or to damage to or destruction of tangible property (other than 

the Work itself) including the loss of use resulting therefrom, but only to the extent caused 

by any negligent act or omission of Ampirical, a Project Design Professional, any Construction 

Subcontractor, any Supplier, or any of their officers, directors, members, partners, 

employees, agents, consultants, or subcontractors.  Nothing contained herein shall constitute 

a waiver of Bentonville’s statutory immunity. 

B. In any and all claims or actions against Owner, Owner’s Consultant, or any of their officers, 

directors, members, partners, employees, agents, consultants, or subcontractors, by any 

employee (or the survivor or personal representative of such employee) of Ampirical, a 

Project Design Professional, any Construction Subcontractor, any Supplier, any individual or 

entity directly or indirectly employed or retained by any of them to perform any of the Work, 

or anyone for whose acts any of them may be liable, the indemnification obligation under 

Paragraph 7.19.A, subject to the provisions of Paragraph 16.04, shall not be limited in any way 

by any limitation on the amount or type of damages, compensation, or benefits payable by or 

for Ampirical, a Project Design Professional, or any Construction Subcontractor, Supplier, or 

other individual or entity under workers’ compensation acts, disability benefit acts, or other 

employee benefit acts.  

C. Ampirical shall not owe any duty to Owner for defense or indemnity for any claim against 

Owner for breach of contract asserted by any third party when such claim asserts, identifies, 

alleges and/or suggests any independent fault of Owner, including but not limited to any act 

or omission constituting breach of contract, negligence, gross negligence, strict liability 

and/or intentional misconduct.  

D. Owner shall defend, indemnify and hold hamrless Ampirical and its officers, directors, 

members, partners, employees, agents, consultants, and subcontractors, from losses, 

damages, and judgments (including but not limited to all fees and charges of engineers, 

architects, attorneys, and other professionals, and all court or arbitration or other dispute 

resolution costs) arising from third-party claims or actions relating to or resulting from the 

performance of any “Other Work” as defined in Article 9.01. 

E. The indemnification obligations of Ampirical under Paragraph 7.19.A shall not extend to the 

liability of Owner’s Consultant, other consultants or design professionals of Owner, or their 

officers, directors, members, partners, employees, agents, consultants, or subcontractors 

arising out of the preparation or approval of maps, drawings, opinions, reports, surveys, 

designs, or specifications. 

F. In the event that Owner requests or demands that Ampirical provide defense or indemnity 

for any claims, costs, losses or damages pursuant to this Article, upon Ampirical’s acceptance 

of such request or demand, Owner agrees that Ampirical shall have the right to assume full 

control of Owner’s defense against any such claims, costs, losses or damages, utilizing counsel 
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chosen by Ampirical, and Owner agrees to waive any conflicts of interest related to Ampirical’s 

defense of those claims 

ARTICLE 8 – SUBMITTALS 

8.01 Ampirical’s Preparation of Submittals  

A. Design Submittals shall be prepared by Ampirical. 

B. The appropriate Project Design Professional shall review and approve each Submittal 

(including but not limited to all Design Submittals), other than those Submittals not involving 

technical or engineering matters, before Ampirical’s transmittal of such Submittal to Owner. 

Such review and approval shall account for the following, as appropriate: 

1. That any items covered by such Submittal will, after installation or incorporation in the 

Construction, comply with the information and requirements in the Contract Documents 

and the Construction Drawings and Construction Specifications, as duly modified, and be 

compatible with the design concept of the completed Project as a functioning whole as 

indicated by the Contract Documents, Construction Drawings, and Construction 

Specifications, as duly modified. 

2. That if the Submittal includes any proposed modification of the Contract Documents, 

Construction Drawings, or Construction Specifications, or any proposed variation from 

the requirements of such documents, such proposed modification or variation is 

acceptable based on the standards of the engineering profession (or other applicable 

design profession), and if implemented will be supported by signing or sealing by a 

licensed design professional, as necessary. 

C. Before Ampirical’s transmittal of a Submittal to Owner, Ampirical shall, as applicable: 

1. Review and coordinate the Submittal with other Submittals and with the requirements of 

the Work, the Contract Documents, the Construction Drawings, and the Construction 

Specifications, as duly modified; 

2. Determine and verify all field measurements, quantities, dimensions, specified 

performance and design criteria, installation requirements, materials, catalog numbers, 

and similar information with respect to the Submittal, and confirm that the Submittal is 

complete with respect to all related data included in the Submittal; 

3. Determine and verify the suitability of proposed materials and equipment with respect to 

the indicated application, fabrication, shipping, handling, storage, assembly, and 

installation; and 

4. Determine and verify all information relative to Ampirical’s responsibilities for the means, 

methods, techniques, sequences, and procedures of construction, and for safety 

precautions and programs incident thereto. 

D. Ampirical shall give Owner specific written notice of any proposed modification of the 

Contract Documents, Construction Drawings, or Construction Specifications, and any 

variations that a Submittal may have from the requirements of the Contract Documents, 

Construction Drawings, and Construction Specifications, as duly modified. This notice shall be 

set forth in a written communication separate from the Submittal; and, in addition, in the 

case of a Submittal in drawing form, by a specific notation made on the drawing itself.  
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E. Each Submittal shall bear a stamp or specific written certification by Ampirical that it has 

satisfied its obligations under the Contract Documents with respect to preparation of the 

Submittal, and that Ampirical approves the Submittal. 

F. All Submittals must be acceptable based on compliance with form and content requirements 

of the Contract Documents. Ampirical shall submit Design Submittals for Owner’s review and 

approval. Other Submittals shall not require express approval, except as indicated in the 

Supplementary Conditions or elsewhere in the Contract Documents.  

8.02 Owner’s Review of Submittals 

A. Owner will review all Submittals, and may comment on any Submittal. Any response to a 

Submittal by Owner shall be in accordance with the schedule of required Submittals accepted 

by Owner as required by Paragraph 2.07, and the provisions of the Contract Documents. 

B. For those Submittals requiring Owner’s review and approval, Owner’s response will be in 

writing and will indicate either that Owner approves the Submittal or rejects the Submittal. 

Owner may also include comments regarding the approved or rejected Submittal. For those 

Submittals that do not require approval, the Submittal shall be deemed acceptable to Owner 

unless Owner responds with a timely objection or adverse comment.  

C. Unless a specific provision of the Contract Documents expressly provides otherwise, Owner’s 

review of a Submittal will be to determine if the Submittal complies with and is consistent 

with the Contract Documents. If Owner concludes that a Submittal requiring approval 

complies with and is consistent with the Contract Documents, the Owner shall approve such 

Submittal.  

D. Owner’s approval, rejection, or acceptance of a Submittal will not extend to the means, 

methods, techniques, sequences, or procedures of Construction, or to safety precautions or 

programs incident thereto.  

E. Owner’s review, comments, approval, rejection, or acceptance of Submittals shall not relieve 

Ampirical from responsibility for (1) performance of the Work in accordance with the Contract 

Documents, (2) the scheduling and progress of the Work, (3) the means, methods, sequences, 

techniques, and procedures of Construction, and safety precautions and programs incident 

thereto, or (4) any variation from the requirements of the Contract Documents, unless 

Ampirical has in a separate written communication at the time of submission called Owner’s 

attention to each such variation, and Owner has given written approval of each such variation; 

nor shall Owner’s review, comments, approval, rejection, or acceptance of a Submittal impose 

any such responsibility on Owner. 

F. Construction tasks and expenditures by Ampirical prior to Owner’s review and approval or 

acceptance of any Submittal will be at the sole risk of Ampirical. 

G. In reviewing, approving, rejecting, accepting, or commenting on any Design Submittal, Owner 

does not assume responsibility for the design, for any deficiencies in the Design Submittal or 

in the Design Professional Services by which they were prepared, or for constructability, cost, 

or schedule problems that may arise in connection with the Design Submittal.   

H. The parties acknowledge that Ampirical’s design responsibilities continue after 

commencement of Construction. During the course of Construction, Ampirical may propose 

modifications to the Construction Drawings and Construction Specifications. Owner shall 

approve such proposed modifications if (1) they comply with and are consistent with the 
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Contract Documents, (2) Ampirical has demonstrated that the modification is minor in 

character, or will not be detrimental to the quality and function of the Work, (3) the 

appropriate Project Design Professional has reviewed and approved the proposed 

modification with respect to any technical or engineering matters, and (4) Owner has not 

relied on the previously-approved Construction Drawings and Construction Specifications, 

such that the proposed modification would be detrimental to the Owner’s interests. At its 

option, Owner may also approve more substantial or divergent proposed modifications, 

provided that the appropriate Project Design Professional has reviewed and approved the 

proposed modification with respect to any technical or engineering matters. 

ARTICLE 9 – OTHER CONSTRUCTION  

9.01 Other Work 

A. In addition to and apart from the Work to be performed and furnished by Ampirical under the 

Contract Documents, the Owner may perform other construction work at or adjacent to the 

Site during the course of the Project. Such other work may be performed by Owner’s 

employees, or through contracts between the Owner and third parties. Owner may also 

arrange to have third-party utility owners perform work on their utilities and facilities at or 

adjacent to the Site. 

B. If Owner performs other work at or adjacent to the Site with Owner’s employees, or through 

contracts for such other work, then Owner shall give Ampirical written notice thereof prior to 

starting any such other work. If Owner has advance information regarding the start of any 

third-party utility work at or adjacent to the Site, Owner shall provide such information to 

Ampirical. 

C. Ampirical shall afford proper and safe access to the Site to each contractor that performs such 

other work, each utility owner performing other work, and to Owner, if Owner is performing 

other work with Owner’s employees, and provide a reasonable opportunity for the 

introduction and storage of materials and equipment and the execution of such other work. 

Ampirical shall do all cutting, fitting, and patching of the Construction that may be required 

to properly connect or otherwise make its several parts come together and properly integrate 

with such other work. Ampirical shall not endanger any work of others by cutting, excavating, 

or otherwise altering such work; provided, however, that Ampirical may cut or alter others' 

work with the written consent of Owner and the others whose work will be affected. 

9.02 Coordination 

A. If Owner intends to contract with others for the performance of other work at or adjacent to 

the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to 

arrange to have utility owners perform work at or adjacent to the Site, the following will be 

set forth in the Supplementary Conditions or provided to Ampirical prior to the start of any 

such other work: 

1. The identity of the individual or entity that will have authority and responsibility for 

coordination of the activities among the various contractors; 

2. An itemization of the specific matters to be covered by such authority and responsibility; 

and 

3. The extent of such authority and responsibilities. 
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B. If the Supplementary Conditions do not identify the individual or entity that will have 

authority and responsibility for coordination of the activities among the various contractors, 

Owner shall have sole authority and responsibility for such coordination. 

9.03 Legal Relationships 

A. If, in the course of performing other work for Owner at or adjacent to the Site, the Owner’s 

employees, any other contractor working for Owner, or any utility owner that Owner has 

arranged to perform work, causes damage to the Construction or to the property of Ampirical 

or the Construction Subcontractors, or delays, disrupts, interferes with, or increases the scope 

or cost of the performance of the Construction, through actions or inaction, then Ampirical 

shall be entitled to an equitable adjustment in the Contract Price or the Contract Times, or 

both. The entitlement to, and extent of, any such equitable adjustment shall take into account 

information (if any) regarding such other work that was provided to Ampirical in the Contract 

Documents, and any provisions in Laws or Regulations concerning utility action or inaction, or 

related remedies. When applicable, any such equitable adjustment in Contract Price shall be 

conditioned on Ampirical assigning to Owner all Ampirical’s rights against such other 

contractor or utility owner with respect to the damage, delay, disruption, or interference that 

is the subject of the adjustment. Ampirical’s entitlement to an adjustment of the Contract 

Times is conditioned on such adjustment being essential to Ampirical’s ability to complete the 

Work within the Contract Times. 

B. Ampirical shall take reasonable and customary measures to avoid damaging, delaying, 

disrupting, or interfering with the work of Owner, any other contractor, or any utility owner 

performing other work at or adjacent to the Site. If Ampirical fails to take such measures and 

as a result damages, delays, disrupts, or interferes with the work of any such other contractor 

or utility owner, then Owner may impose a set-off against payments due to Ampirical, and 

assign to such other contractor or utility owner the Owner’s contractual rights against 

Ampirical with respect to the breach of the obligations set forth in this paragraph. 

ARTICLE 10 – OWNER’S RESPONSIBILITIES  

10.01 General  

A. Owner shall do the following in a timely manner so as not to delay the services of Ampirical: 

1. If requested in writing by Ampirical, furnish reasonable evidence satisfactory to Ampirical 

that sufficient funds are available and committed for the entire cost of the Project. Unless 

such reasonable evidence is furnished, Ampirical is not required to commence or continue 

any Work, or may, if such evidence is not presented within a reasonable time, stop Work 

upon 15 days’ notice to the Owner; 

2. Make payments to Ampirical promptly when they are due, as provided in Paragraph 13.01 

and 13.06; 

3. Furnish the Site as set forth in Paragraph 5.01; arrange for safe access to and make all 

provisions for Ampirical to enter upon public and private property as may reasonably be 

required for Ampirical to perform Work under the Contract. 

4. Furnish to Ampirical, as required for performance of the Work, the following, all of which 

Ampirical may use and rely upon in performing services under this Agreement: 

a. Environmental assessment and impact statements; 
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b. Property, boundary, easement, right-of-way, and other special engineering surveys 

or data;  

c. Property descriptions; 

d. Zoning, deed, and other land use restrictions; 

e. Utility and topographic mapping and surveys; 

f. Explorations and tests of subsurface conditions at or adjacent to the Site; 

geotechnical reports and investigations; drawings of physical conditions relating to 

existing surface or subsurface structures at the Site; any information or data known 

to Owner concerning underground facilities at the Site; hydrographic surveys, 

laboratory tests and inspections of samples, materials, and equipment; with 

appropriate professional interpretation of such information or data; 

g. Any other available information pertinent to the Project including reports and data 

relative to previous designs, or investigation at or adjacent to the Site; 

h. Engineering surveys to establish reference points which in Owner’s judgment are 

necessary to enable Ampirical to proceed with the Work; 

i. Assistance to Ampirical in filing documents required to obtain necessary permits, 

licenses, and approvals of governmental authorities having jurisdiction over the 

Project; and 

j. Permits, licenses, and approvals of government authorities that the Contract 

Documents expressly require Owner to obtain.  

5. Provide information known to Owner relating to the presence of materials and substances 

at the Site that could create a Hazardous Environmental Condition. 

B. If an obligation ascribed to Owner in Paragraph 10.01.A is expressly assigned to Ampirical, in 

the description of the Work or elsewhere in the Contract Documents, then such express 

assignment to Ampirical shall supersede the provision in Paragraph 10.01.A. 

C. Examine all studies, reports, alternate solutions, sketches, drawings, specifications, proposals, 

Submittals (including Design Submittals), and other documents presented by Ampirical 

(including obtaining advice of an attorney, insurance counselor, and other consultants as 

Owner deems appropriate with respect to such examination), and if a decision is required 

with respect to any such document, render such decision in writing pursuant to any specific 

schedule, or if no specific schedule pertains, within a reasonable time after receipt of the 

document. 

10.02 Insurance 

A. Owner’s responsibilities with respect to purchasing and maintaining liability and property 

insurance are set forth in Article 6. 

10.03 Limitations on Owner’s Responsibilities 

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible 

for, Ampirical’s means, methods, techniques, sequences, or procedures of construction, or 

the safety precautions and programs incident thereto, or for any failure of Ampirical to 

comply with Laws or Regulations applicable to the furnishing or performance of the Work. 
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Owner will not be responsible for Ampirical’s failure to perform the Work in accordance with 

the Contract Documents. 

10.04 Undisclosed Hazardous Environmental Condition 

A. Owner’s responsibility with respect to undisclosed Hazardous Environmental Conditions 

uncovered or revealed at the Site is set forth in Paragraph 5.06. 

10.05 Owner’s Site Representative  

A. Owner may furnish an Owner’s Site Representative to observe the performance of 

Construction. The duties, responsibilities and limitations of authority of any such Owner’s Site 

Representative and assistants will be as provided in the Supplementary Conditions. 

10.06 Owner’s Consultants and Managers 

A. Owner’s Site Representative, if any, is identified in the Agreement. 

B. Owner shall advise Ampirical of the identity and scope of services of any other independent 

consultants or managers retained by Owner to perform or furnish services in regard to the 

Project, including, but not limited to, cost estimating, project peer review, value engineering, 

constructability review, program management, project management, or contract 

administration. 

C. Neither Owner’s Site Representative, nor any other consultant or manager retained by 

Owner, has any duties, responsibilities, or authorities with respect to Ampirical, unless 

expressly provided in this Contract. Owner’s consultants and managers shall not supervise, 

direct, or have control or authority over, nor be responsible for, Ampirical’s means, methods, 

techniques, sequences, or procedures of construction or the safety precautions and programs 

incident thereto, or for any failure of Ampirical to comply with Laws or Regulations applicable 

to the furnishing or performance of the Work; and will not be responsible for Ampirical’s 

failure to perform the Work in accordance with the Contract Documents. 

10.07 Safety Programs 

A. While at the Site, Owner’s employees and representatives shall comply with the specific 

applicable requirements of Ampirical’s safety programs of which Owner has been informed 

pursuant to Paragraph 7.13.D. 

B. Owner shall inform Ampirical of any specific requirements of safety or security programs that 

are applicable to Ampirical while at the Site. 

10.08  Permits and Approvals 

A. Owner shall obtain reviews, approvals, certificates, and permits from governmental 

authorities having jurisdiction over the Project as indicated in the Contract Documents. 

ARTICLE 11 – AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK 

11.01 Amending and Supplementing Contract Documents  

A. The Contract Documents may be amended or supplemented by a Change Order or a Work 

Change Directive. 

1. Change Orders: If an amendment or supplement to the Contract Documents includes a 

change in the Contract Price or the Contract Times, such amendment or supplement must 

be set forth in a Change Order. A Change Order also may be used to establish 
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amendments and supplements of the Contract Documents that do not affect the Contract 

Price or Contract Times. 

2. Work Change Directives: The Work modification ordered or documented by a Work 

Change Directive will be incorporated in a subsequently issued Change Order. When a 

Work Change Directive is issued, the parties will promptly meet to attempt to negotiate 

the Work Change Directive’s effect, if any, on the Contract Times and Contract Price. The 

effect, if any, on Contract Times and Contract Price, together with the Work Change 

Directive’s addition, deletion, or revision to the Work, will be set forth in a subsequently 

issued Change Order.  

B. Either Owner or Ampirical may propose or request a Change Order. With respect to certain 

events, this Contract may indicate specific times in which such requests or proposals must be 

submitted to the other party. With respect to all other events, the request or proposal shall 

be submitted to the other party within 30 days of the event giving rise to the request or 

proposal.  

11.02 Authorized Changes in the Work 

A. Without invalidating the Contract and without notice to any surety, and notwithstanding any 

other provision of the Contract, Owner may, at any time or from time to time, order or 

authorize additions, deletions, or revisions in the Work within the general scope of the 

Contract. Such changes may be accomplished by a Change Order, if Owner and Ampirical have 

agreed as to the effect, if any, of the changes on Contract Times or Contract Price; or by a 

Work Change Directive. Upon receipt of any such document, Ampirical shall promptly proceed 

with the Work involved; or, in the case of a deletion in the Work, promptly cease construction 

activities with respect to such deleted Work. Added or revised Work shall be performed under 

the applicable conditions of the Contract Documents. Nothing in this paragraph shall obligate 

Ampirical to undertake work that Ampirical reasonably concludes cannot be performed in a 

manner consistent with Ampirical’s safety or professional obligations under the Contract 

Documents or Laws and Regulations. 

11.03 Unauthorized Changes in the Work 

A. Ampirical shall not be entitled to an increase in the Contract Price or an extension of the 

Contract Times with respect to any Work performed that is not required by the Contract 

Documents, as duly amended, except in the case of an emergency as provided in Paragraph 

7.16, or in the case of uncovering Construction as provided in Paragraph 12.03.A.3. 

11.04 Changes Involving the Design 

A. To the extent a change, whether proposed by Ampirical or Owner, ordered by Owner, or set 

forth in a proposed Change Order or in a Work Change Directive, involves the design (as set 

forth in the Construction Drawings, Construction Specifications, or otherwise) or other 

engineering or technical matters, such changes must be reviewed and approved by the 

applicable Project Design Professional. The review and approval may occur at the time the 

change occurs, or as part of Ampirical’s provision of Professional Design Services in response 

to the change.  
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11.05 Change of Contract Price  

A. The Contract Price may only be changed by a Change Order. Any Claim regarding an 

adjustment in the Contract Price shall be presented by written notice to the other party in 

accordance with Paragraph 15.01. 

B. If the Parties cannot agree on a lump sum price, then the value of any Work covered by a 

Change Order or of any adjustment in the Contract Price will be determined based on the 

Time and Materials based rate included with the Contract Documents. 

11.06 Change of Contract Times  

A. The Contract Times may only be changed by a Change Order. Any Claim regarding an 

adjustment of the Contract Times shall be presented by written notice to the other party 

pursuant to Paragraph 15.01. 

B. Ampirical’s entitlement to an adjustment of the Contract Times under this Contract is 

conditioned on such adjustment being essential to Ampirical’s ability to complete the Work 

within the Contract Times. 

11.07 Execution of Change Orders 

A. Owner and Ampirical shall execute appropriate Change Orders covering: 

1. Changes in the Contract Price or Contract Times which are agreed to by the parties, 

including any undisputed sum or amount of time for Work actually performed in 

accordance with a Work Change Directive; 

2. Changes in Contract Price resulting from an Owner set-off, unless Ampirical has duly 

contested such set-off; 

3. Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b) 

required because of Owner’s correction of defective Work under Paragraph 12.05 or 

Owner’s acceptance of defective Work under Paragraph 12.07, or (c) agreed to by the 

parties (all subject to the need for review and approval by the applicable Project Design 

Professional pursuant to Paragraph 11.04); and 

4. Changes in the Contract Price or Contract Times, or other changes, which embody the 

substance of any final and binding results under Article 15. 

B. If Owner or Ampirical refuses to execute a Change Order that is required to be executed under 

the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as if fully 

executed. 

11.08 Notice to Sureties 

A. If notice of any change affecting the general scope of the Work or the provisions of the 

Contract Documents (including, but not limited to, Contract Price or Contract Times) is 

required by the provisions of any Bond to be given to a surety, the giving of any such notice 

will be Ampirical’s responsibility. The amount of each applicable Bond will be adjusted to 

reflect the effect of any such change. 
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ARTICLE 12 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF DEFECTIVE 

CONSTRUCTION 

12.01 Access to Construction 

A. Owner, Owner’s Consultant, Owner’s Site Representative, and other representatives and 

personnel of Owner, independent testing laboratories, and governmental agencies with 

jurisdictional interests will have access to the Site and the Construction at reasonable times 

for their observation, inspecting, and testing. Ampirical shall provide them proper and safe 

conditions for such access and advise them of Ampirical’s Site safety procedures and 

programs so that they may comply therewith as applicable. 

12.02 Tests, Inspections, and Approvals 

A. Ampirical shall be responsible for arranging, obtaining, and paying for all inspections and tests 

required: 

1. By the Contract Documents, unless the Contract Documents expressly allocate 

responsibility for a specific inspection or test to Owner; 

2. By Laws and Regulations, unless the Contract Documents or Laws and Regulations 

expressly allocate responsibility for a specific inspection or test to Owner; 

3. To attain Owner’s acceptance of materials or equipment to be incorporated in the 

Construction; 

4. By manufacturers of equipment furnished under the Contract Documents; 

5. To meet the requirements of the Construction Drawings and Construction Specifications; 

6. For testing, adjusting, and balancing of mechanical, electrical, and other equipment to be 

incorporated into the Construction; and 

7. For acceptance of materials, mix designs, or equipment submitted for approval prior to 

Ampirical’s purchase thereof for incorporation in the Construction. 

B. Owner shall be responsible for arranging, obtaining, and paying for all inspections and tests 

expressly required by the Contract Documents or Laws and Regulations to be furnished and 

paid for by Owner, except that costs incurred in connection with tests or inspections of 

covered Construction shall be governed by the provisions of Paragraph 12.03.  

C. All inspections and tests shall be performed by independent inspectors, testing laboratories, 

or other qualified individuals or entities acceptable to Owner and Ampirical. 

D. If the Contract Documents require the Construction (or part thereof) to be approved by 

Owner or another designated individual or entity, then Ampirical shall assume full 

responsibility for arranging and obtaining such approvals. 

E. Ampirical shall give Owner reasonable notice of the planned schedule for all required 

inspections, tests, and approvals.  

F. Ampirical shall give Owner timely notice of readiness of the Construction (or specific parts 

thereof) for all required inspections and tests, and shall cooperate with inspection and testing 

personnel to facilitate required inspections and tests. 

G. Each party shall provide the other with copies of any certificates of inspection or approval 

obtained with respect to tests and inspections. 
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H. Both parties may rely on the results of inspections and tests, performed pursuant to this 

paragraph and the governing provisions of the Contract Documents, Laws and Regulations, 

and the Construction Drawings and Construction Specifications. 

I. If any Construction (or the construction work of others) that is required to be inspected, 

tested, or approved is covered by Ampirical without written concurrence of Owner, then 

Contractor shall, if requested by Owner, uncover such Construction for observation. Such 

uncovering shall be at Ampirical’s expense unless Ampirical has given Owner timely notice of 

Ampirical’s intention to cover the same and Owner has not acted with reasonable promptness 

in response to such notice. 

12.03 Uncovering Construction 

A. If Owner considers it necessary or advisable that covered Construction be observed by Owner 

or inspected or tested by others, then Ampirical, at Owner’s request, shall uncover, expose or 

otherwise make available for observation, inspection, or testing, as Owner may require, that 

portion of the Construction in question, furnishing all necessary labor, material, and 

equipment.  

1. If the Construction had been covered contrary to the written request of Owner or a 

requirement of the Contract Documents, then uncovering it for Owner’s observation and 

re-covering it shall be at Ampirical’s expense, regardless of whether it is defective.  

2. If it is found that the covered Construction is defective, Ampirical shall pay all costs and 

damages caused by or resulting from such uncovering, exposure, observation, inspection, 

and testing, and of satisfactory replacement, re-covering, or reconstruction (including but 

not limited to all fees and charges of engineers, architects, attorneys and other 

professionals, all court or arbitration or other dispute resolution costs, and all costs of 

repair or replacement of work of others);  and Owner shall be entitled to an appropriate 

decrease in the Contract Price.  

3. If the covered Construction is not found to be defective, Ampirical shall be allowed an 

increase in the Contract Price and an extension of the Contract Times (or Milestones), or 

both, directly attributable to such uncovering, exposure, observation, inspection, testing, 

replacement, re-covering, and reconstruction, subject to the provisions of Paragraph 

12.03.A.1.  

12.04 Defective Construction  

A.  It is Ampirical’s obligation to assure that the Construction is not defective. 

B. Owner shall give Ampirical prompt written notice of all defective Construction of which 

Owner has actual knowledge. Owner may reject, accept, or correct defective Construction. 

C. Promptly after receipt of written notice of defective Construction, unless Owner expressly 

indicates that it will accept the defective Construction, Ampirical shall correct all such 

defective Construction, whether or not fabricated, installed, or completed; or, if Owner has 

rejected the defective Construction, remove it from the Project and replace it with 

Construction that is not defective. 

D. When correcting defective Construction, Ampirical shall take no action that would void or 

otherwise impair Owner’s special warranty and guarantee, if any, on said Construction. 
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12.05 Owner May Correct Defective Construction 

A. If Ampirical fails within a reasonable time after written notice from Owner to correct defective 

Construction or to remove and replace rejected Construction, or if Ampirical fails to perform 

the Construction in accordance with the Contract Documents, or if Ampirical fails to comply 

with any other provision of the Contract Documents, Owner may, after 7 days’ written notice 

to Ampirical, correct and remedy any such deficiency. 

B. In exercising the rights and remedies under this Paragraph 12.05 Owner shall proceed 

expeditiously. In connection with such corrective and remedial action, Owner may exclude 

Ampirical from all or part of the Site, take possession of all or part of the Construction, and 

suspend Ampirical’s services related thereto, and incorporate in the Construction all materials 

and equipment stored at the Site or for which Owner has paid Ampirical but which are stored 

elsewhere. Ampirical shall allow Owner, Owner’s Consultant, Owner’s Site Representative, 

and Owner’s other representatives, agents, employees, and contractors, access to the Site to 

enable Owner to exercise the rights and remedies under this paragraph. 

12.06 Costs 

A. Ampirical shall bear all costs arising out of or relating to the correction, removal, or 

replacement of defective Construction.  

B. Ampirical shall not be allowed an extension of the Contract Times (or Milestones) because of 

any delay in the performance of the Work attributable to defective Construction.  

12.07 Owner’s Acceptance of Defective Construction 

A. If, instead of requiring correction or removal and replacement of defective Construction, 

Owner prefers to accept it, Owner may do so. If such acceptance is proposed prior to final 

payment, it shall be subject to confirmation by the applicable Project Design Professional that 

such acceptance is in general accord with the design intent and applicable engineering 

principles, and will not endanger public safety. Ampirical shall pay all costs, losses, and 

damages (including but not limited to all fees and charges of engineers, architects, attorneys 

and other professionals and all court or arbitration or other dispute resolution costs) 

attributable to Owner’s evaluation of and determination to accept such defective 

Construction. If any such acceptance occurs prior to final payment, a Change Order will be 

issued incorporating the necessary revisions in the Contract Documents, and Owner shall be 

entitled to an appropriate decrease in the Contract Price reflecting the diminished value of 

the Construction so accepted.  

12.08 Owner May Stop Construction 

A. If Construction is defective, or Ampirical fails to supply sufficient skilled workers or suitable 

materials or equipment, or fails to furnish or perform Construction in such a way that the 

completed Construction will conform to the Contract Documents, Owner may order Ampirical 

to stop Construction or any portion thereof, until the cause for such order has been 

eliminated; however, this right of Owner to stop Construction will not give rise to any duty on 

the part of Owner to exercise this right for the benefit of Ampirical or any other party. 
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ARTICLE 13 – PAYMENTS TO AMPIRICAL; COMPLETION 

13.01 Progress Payments 

A. Basis for Progress Payments: The Project Milestone Schedule established as provided in 

Paragraph 2.04 will serve as the basis for progress payments.  

B. Application for Progress Payment: On or about the date established in the Agreement for 

submission of each application for progress payment (but not more often than once a month), 

Ampirical shall submit to Owner for review an Application for Payment filled out and signed 

by Ampirical covering the Work completed as of the date indicated on the Application and 

accompanied by supporting documentation as required by the Contract Documents. If 

payment is requested on the basis of materials and equipment not incorporated in the Work 

but delivered and suitably stored at the Site or at another location agreed to in writing, the 

Application for Payment shall also be accompanied by a bill of sale, invoice or other 

documentation warranting that Owner has received the materials and equipment free and 

clear of all Liens and evidence that the materials and equipment are covered by appropriate 

property insurance and other arrangements to protect Owner’s interest therein, all of which 

will be satisfactory to Owner. 

1. Written approval of Milestone completion shall be included with monthly invoice 

requesting payment for applicable Milestone. 

C. Payment of Obligations:  

1. Beginning with the second Application for Payment, each Application shall include an 

affidavit of Ampirical stating that all previous progress payments received on account of 

the Work have been applied on account to discharge Ampirical’s legitimate obligations 

associated with prior Applications for Payment. 

2. If Ampirical contends that it has withheld payment of underlying obligations for good 

cause, then Ampirical shall inform Owner of the identity of the entity from which 

Ampirical has withheld payment, the amount of the withholding, and the reason for the 

withholding. 

D. The amount of retainage with respect to progress payments shall be 5% of the Contract Price, 

which shall be the final payment Milestone based on the completed Work. 

E. Review of Applications:   

1. Owner will, within 10 days of receipt of each Application for Payment, either indicate in 

writing its acceptance of the Application and state that the Application is being processed 

for payment, or return the Application to Ampirical indicating in writing its reasons for 

refusing to accept the Application.  

F. Not more than 10 days after accepting such Application the amount will become due and 

when due will be paid by Owner to Ampirical. 

1. If Owner should fail to pay Ampirical at the time the payment of any amount becomes 

due, then Ampirical may, at any time thereafter, upon serving written notice that he will 

stop the Work within 7 days after receipt of the notice by Owner, and after such 7-day 

period, stop the Work until payment of the amount owing has been received. Written 

notice shall be deemed to have been duly served if sent by certified mail to the last known 

business address of Owner. 
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2. Payments due but unpaid shall bear interest at the rate specified in the Agreement. 

3. No Progress Payment nor any partial or entire use or occupancy of the Project by Owner 

shall constitute an acceptance of any Work not in accordance with the Contract 

Documents. 

G. Reduction in or Refusal to Make Payment:   

1. Owner may impose a set-off against the whole or any part of any such payment, or nullify 

any previous payment because of subsequently discovered evidence or the results of 

subsequent inspections or tests, to the extent that is reasonably necessary to protect 

Owner from loss because: 

a. Claims have been made against Owner on account of Ampirical’s conduct in the 

performance or furnishing of the Work, or Owner has incurred costs, losses, or 

damages on account of Ampirical’s conduct in the performance or furnishing of the 

Work, including but not limited to claims, costs, losses, or damages from breach of 

warranty, workplace injuries, adjacent property damage, non-compliance with Laws 

and Regulations, and patent infringement; 

b. Ampirical has failed to take reasonable and customary measures to avoid damage, 

delay, disruption, and interference with other work at or adjacent to the Site; 

c. Ampirical has failed to provide and maintain required bonds or insurance; 

d. Owner has been required to remove or remediate a Hazardous Environmental 

Condition for which Ampirical is responsible; 

e. The Construction is defective, requiring correction or replacement; 

f. Owner has been required to correct defective Construction in accordance with 

Paragraph 12.05, or has accepted defective Construction pursuant to Paragraph 

12.07; 

g. The Contract Price has been reduced by Change Orders; or 

h. Liens have been filed in connection with the Work, except where Ampirical has 

delivered a specific bond satisfactory to Owner to secure the satisfaction and 

discharge of such liens, or in the event any lien is filed for payment of sums owed but 

not timely paid by Owner to Ampirical. 

2. If Owner imposes any set-off against payment, Owner will give Ampirical immediate 

written notice stating the reasons for such action and the specific amount of the 

reduction, and promptly pay Ampirical any amount remaining after deduction of the 

amount so withheld. Owner shall promptly pay Ampirical the amount so withheld, or any 

adjustment thereto agreed to by Owner and Ampirical, if Ampirical remedies the reasons 

for such action. The reduction imposed shall be binding on Ampirical unless it duly 

presents a written notice of Claim contesting the reduction. 

13.02 Ampirical’s Warranty of Title 

A. Ampirical warrants and guarantees that title to all Construction, materials, and equipment 

covered by any Application for Payment, whether already incorporated in the Project or not, 

will pass to Owner no later than the time of payment free and clear of all Liens. 
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13.03 Substantial Completion 

A. When Ampirical considers the Work ready for its intended use Ampirical shall notify Owner in 

writing that the Work is substantially complete (except for items specifically listed by 

Ampirical as incomplete) and request that Owner issue a certificate of Substantial 

Completion. Promptly thereafter, Owner and Ampirical shall make an inspection of the Work 

to determine the status of completion. If Owner does not consider the Work substantially 

complete, Owner will notify Ampirical in writing giving the reasons therefor.  

B. If Owner considers the Work substantially complete:  

1. Owner and Ampirical will confer regarding Owner’s use or occupancy of the Work 

following Substantial Completion, review the builder’s risk insurance policy with respect 

to the end of the builder’s risk coverage, and confirm the transition to coverage of the 

Work under a permanent property insurance policy held by Owner. Unless Owner and 

Ampirical agree otherwise in writing, Owner shall bear responsibility for security, 

operation, protection of the Work, property insurance, maintenance, heat, and utilities 

upon Owner’s use or occupancy of the Work. 

2. Owner will prepare and deliver to Ampirical a certificate of Substantial Completion which 

shall fix the date of Substantial Completion. Owner shall attach to the certificate a punch 

list of items to be completed or corrected before final payment.  

C. After Substantial Completion Ampirical shall promptly begin work on the punch list of items 

to be completed or corrected prior to final payment. In appropriate cases Ampirical may 

submit monthly Applications for Payment for completed punch list items, following the 

progress payment procedures set forth above. 

D. Owner shall have the right to exclude Ampirical from the Site after the date of Substantial 

Completion subject to allowing Ampirical reasonable access to remove its property and 

complete or correct items on the punch list.  

13.04 Partial Use or Occupancy 

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially 

completed part of the Construction which (1) has specifically been identified in the Contract 

Documents, or (2) Owner and Ampirical agree constitute a separately functioning and usable 

part of the Construction that can be used by Owner for its intended purpose without 

significant interference with Ampirical’s performance of the remainder of the Construction, 

subject to the following: 

1. Owner at any time may request Ampirical in writing to permit Owner to use or occupy 

any such part of the Construction that Owner believes to be ready for its intended use 

and substantially complete. If Ampirical agrees that such part of the Work is substantially 

complete, Ampirical and Owner will follow the procedures of Paragraph 13.03 for that 

part of the Construction. 

2. Ampirical at any time may notify Owner in writing that Ampirical considers any such part 

of the Work ready for its intended use and substantially complete and request Owner to 

issue a certificate of Substantial Completion for that part of the Work. 

3. Within a reasonable time after either such request, Owner and Ampirical shall make an 

inspection of that part of the Work to determine its status of completion. If Owner does 

not consider that part of the Work to be substantially complete, Owner will notify 
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Ampirical in writing giving the reasons therefor. If Owner considers that part of the Work 

to be substantially complete, the provisions of Paragraph 13.03 will apply with respect to 

certification of Substantial Completion of that part of the Work and the division of 

responsibility in respect thereof and access thereto. 

4. No use or occupancy of part of the Construction will be accomplished prior to compliance 

with the requirements of Paragraph 6.05 regarding property insurance. 

13.05 Final Inspection 

A. Upon written notice from Ampirical that the entire Work or an agreed portion thereof is 

complete, Owner will make a final inspection with Ampirical and will notify Ampirical in 

writing of all particulars in which this inspection reveals that the Work is incomplete or 

defective. Ampirical shall immediately take such measures as are necessary to complete such 

Work or remedy such deficiencies. 

13.06 Final Payment 

A. Application for Payment: 

1. After Ampirical has completed all such corrections to the satisfaction of Owner and 

delivered in accordance with the Contract Documents all maintenance and operating 

instructions, schedules, guarantees, Bonds, certificates or other evidence of insurance, 

certificates of inspection, and Record Documents, Ampirical may make application for 

final payment following the procedure for progress payments. 

2. The final Application for Payment shall be accompanied (unless previously delivered) by:   

a. All documentation called for in the Contract Documents; 

b. Consent of the surety, if any, to final payment; 

c. Satisfactory evidence that all title issues have been resolved such that title to all Work, 

materials, and equipment has passed to Owner free and clear of any Liens or other 

title defects, or will so pass upon final payment; 

d. A list of all disputes that Ampirical believes are unsettled; and 

e. Complete and legally effective releases or waivers (satisfactory to Owner) of all Lien 

rights arising out of the Work, and of Liens filed in connection with the Work. 

3. In lieu of such releases or waivers of Liens specified in Paragraph 13.06.A.2, and as 

approved by Owner, Ampirical may furnish receipts or releases in full and an affidavit of 

Ampirical that: (a) the releases and receipts include all labor, services, material, and 

equipment for which a Lien could be filed, and (b) all payrolls, material and equipment 

bills and other indebtedness connected with the Work for which Owner might in any way 

be responsible, or which in any way might result in liens or other burdens on Owner’s 

property, have been paid or otherwise satisfied. If any Project Design Professional, 

Construction Subcontractor, or Supplier fails to furnish such a release or receipt in full, 

Ampirical may furnish a Bond or other collateral satisfactory to Owner to indemnify 

Owner against any Lien. 

B. Final Payment and Acceptance: If Owner is satisfied that the Work has been completed and 

Ampirical’s other obligations under the Contract Documents have been fulfilled, Owner will, 

within 10 days after receipt of the final Application for Payment, give written notice to 

Ampirical that the Work is acceptable. Otherwise, Owner will return the Application to 
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Ampirical, indicating in writing the reasons for refusing to process final payment, in which 

case Ampirical shall make the necessary corrections and resubmit the Application. 

C. Completion of Work:  The Work is complete (subject to surviving obligations) when it is ready 

for final payment.  

D. Payment Becomes Due: The amount will become due and will be paid by Owner to Ampirical 

30 days after the presentation to Owner of the acceptable Application and accompanying 

documentation, in appropriate form and substance and with Owner’s notice of acceptability.  

13.07 Waiver of Claims 

A. The making of final payment will not constitute a waiver by Owner of claims or rights against 

Ampirical. Owner expressly reserves claims and rights arising from unsettled Liens, from 

defective Work appearing after final inspection pursuant to Paragraph 13.05, from Ampirical’s 

failure to comply with the Contract Documents or the terms of any special guarantees 

specified therein, from unresolved disputes or Claims presented by Owner, or from 

Ampirical’s continuing obligations under the Contract. 

B. The acceptance of final payment by Ampirical will constitute a waiver by Ampirical of all claims 

and rights against Owner other than those pending matters that have been duly submitted to 

dispute resolution under the provisions of Article 15,and any rights to assert claims for 

indemnity arising after the acceptance by Ampirical of final payment. 

13.08 Correction Period  

A. If within one year after the date of Substantial Completion of the entire Work or such longer 

period of time as may be prescribed by Laws or Regulations or by the terms of any applicable 

special guarantee required by the Contract Documents or by any specific provision of the 

Contract Documents, any Construction is found to be defective, Ampirical shall promptly, 

without cost to Owner and in accordance with Owner’s written instructions, (1) correct such 

defective Construction, or, if it has been rejected by Owner, remove it from the Site and 

replace it with Construction that is not defective, and (2) satisfactorily correct or remove and 

replace any damage to other Construction or the work of others resulting therefrom. If 

Ampirical does not promptly comply with the terms of such instructions, or in an emergency 

where delay would cause serious risk of loss or damage, Owner may have the defective 

Construction corrected or the rejected Construction removed and replaced, and all costs, 

losses, and damages caused by or resulting from such removal and replacement (including 

but not limited to all fees and charges of engineers, architects, attorneys and other 

professionals, all court or arbitration or other dispute resolution costs, and all costs of repair 

or replacement of work of others) will be paid by Ampirical. 

B. In special circumstances where a particular item of equipment is placed in continuous service 

before Substantial Completion of all the Work, the correction period for that item may start 

to run from an earlier date if so provided in the Conceptual Documents. 

C. Where defective Construction (and damage to other Construction resulting therefrom) has 

been corrected, or removed or replaced, under this Paragraph 13.08, the correction period 

hereunder with respect to such Construction will be extended for an additional period of one 

year after such correction or removal and replacement has been satisfactorily completed. 
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ARTICLE 14 – SUSPENSION OF WORK AND TERMINATION 

14.01 Owner May Suspend Work 

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a 

period of not more than 90 days by notice in writing to Ampirical, which will fix the date on 

which Work will be resumed. Ampirical shall resume the Work on the date so fixed. Ampirical 

shall be entitled to an adjustment in the Contract Price or an extension of the Contract Times, 

or both, directly attributable to any such suspension.  

14.02 Owner May Terminate for Cause 

A. The occurrence of any one or more of the following events justifies termination for cause: 

1. Ampirical’s persistent failure to perform the Work in accordance with the Contract 

Documents (including, but not limited to, failure to supply sufficient skilled workers or 

suitable materials or equipment, or failure to adhere to the progress schedule as duly 

adjusted). 

2. Ampirical’s disregard of Laws or Regulations of any public body having jurisdiction. 

3. Ampirical’s violation in any substantial way of provisions of the Contract Documents. 

B. If one or more of the events identified in Paragraph 14.02.A occurs, Owner may, after giving 

Ampirical (and the surety, if any) 7 days’ written notice, terminate the services of Ampirical, 

take possession of any completed Design Submittals prepared by or for Ampirical (subject to 

the limited license and indemnification provisions of Paragraph 3.04), exclude Ampirical from 

the Site, take possession of the Work, and incorporate in the Work all materials and 

equipment stored at the Site or for which Owner has paid Ampirical but which are stored 

elsewhere, and finish the Work as Owner may deem expedient. In such case Ampirical shall 

not be entitled to receive any further payment until the Work is finished. If the unpaid balance 

of the Contract Price exceeds all costs, losses and damages sustained by Owner arising out of 

or resulting from completing the Work (including but not limited to all fees and charges of 

engineers, architects, attorneys and other professionals and all court or arbitration or other 

dispute resolution costs) such excess will be paid to Ampirical. If such costs, losses and 

damages exceed such unpaid balance, Ampirical shall pay the difference to Owner. Such costs, 

losses and damages incurred by Owner will be incorporated in a Change Order. When 

exercising any rights or remedies under this paragraph Owner shall not be required to obtain 

the lowest price for the Work performed. 

C. Notwithstanding Paragraph 14.02.B, Ampirical’s services will not be terminated if Ampirical 

begins, within 7 days of receipt of notice of intent to terminate, to correct its failure to 

perform and proceeds diligently to cure such failure within no more than 30 days of receipt 

of said notice. 

D. Where Ampirical’s services have been so terminated by Owner, the termination will not affect 

any rights or remedies of Owner against Ampirical then existing or which may thereafter 

accrue. Any retention or payment of moneys due Ampirical by Owner will not release 

Ampirical from liability. 
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14.03 Owner May Terminate for Convenience 

A. Upon 7 days’ written notice to Ampirical, Owner may, without cause and without prejudice 

to any other right or remedy of Owner, elect to terminate the Contract. In such case, Ampirical 

shall be paid (without duplication of any items) for: 

1. Completed and acceptable Work executed in accordance with the Contract Documents 

prior to the effective date of termination, including fair and reasonable sums for overhead 

and profit on such Work; 

2. Expenses sustained prior to the effective date of termination in performing services and 

furnishing labor, materials or equipment as required by the Contract Documents in 

connection with uncompleted Work, plus fair and reasonable sums for overhead and 

profit on such expenses; 

3. Amounts paid in settlement of terminated contracts with Project Design Professionals, 

Construction Subcontractors, Suppliers and others (including but not limited to all fees 

and charges of engineers, architects, attorneys and other professionals and all court or 

arbitration or other dispute resolution costs incurred in connection with such terminated 

contracts); and 

4. Reasonable expenses directly attributable to termination. 

B. Ampirical shall not be paid on account of loss of anticipated profits or revenue or other 

economic loss arising out of or resulting from such termination. 

14.04 Ampirical May Stop Work or Terminate 

A. If, through no act or fault of Ampirical, the Work is suspended for a period of more than 90 

days by Owner or under an order of court or other public authority, Owner fails to act on any 

Application for Payment within 30 days after it is submitted, or Owner fails for 30 days to pay 

Ampirical any sum finally determined to be due, then Ampirical may, upon 7 days’ written 

notice to Owner, and provided Owner does not remedy such suspension or failure within that 

time, terminate the Contract and recover from Owner payment on the same terms as 

provided in Paragraph 14.03.A. In lieu of terminating the Contract and without prejudice to 

any other right or remedy, if Owner has failed for 30 days to pay Ampirical any sum finally 

determined to be due, Ampirical may upon 7 days’ written notice to Owner stop the Work 

until payment is made of all such amounts due Ampirical, including interest thereon. The 

provisions of this paragraph are not intended to preclude Ampirical from obtaining an 

increase in Contract Price or Contract Times or otherwise for expenses or damage directly 

attributable to Ampirical’s stopping Work as permitted by this paragraph. 

ARTICLE 15 – DISPUTES 

15.01 Methods and Procedures 

A. Notice of Claim: If Owner and Ampirical are not in agreement regarding a proposed or 

requested Change Order, other proposed adjustment of Contract Price or Contract Times, a 

Work Change Directive issued by Owner, or any other relief proposed or requested under the 

Contract, then either party may provide written notice of a Claim to the other party. Such 

notice of Claim shall be given within 90 days of: the proposal or request for a Change Order; 

such other proposed adjustment of Contract Price or Contract Times; the issuance of the Work 

Change Directive; or the proposal or request for other relief under the Contract. The notice 

of Claim shall be given within the 90 days regardless of whether the other party has responded 
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to such proposal, request, or issuance, and regardless of whether discussions or negotiations 

are in progress; provided, however, that the parties may extend the time to give such notice 

of Claim by mutual written agreement. The notice of Claim shall include a statement of 

position, specification of the remedy sought, and supporting documentation. 

B. Response: Within 30 days of the date of notice of Claim, the receiving party shall respond with 

a written statement of position and any supporting documentation. 

C. Direct Negotiations: Owner and Ampirical agree to directly negotiate all Claims between them 

in good faith for a period of 60 days from the date of notice of Claim.  

D. Mediation: If direct negotiations are unsuccessful in resolving a Claim, then Owner and 

Ampirical shall submit the unsettled Claim to mediation by a mutually agreeable mediator or 

mediation service. Owner and Ampirical agree to participate in the mediation process in good 

faith. The process shall be conducted on a confidential basis, and shall be completed within 

120 days.  

1. The fees and expenses, including filing fees, of the mediator and any mediation service 

shall be shared equally by Owner and Ampirical. 

2. The mediation shall be held in the locality where the Project is located, unless another 

location is mutually agreed upon by the parties. 

3. A settlement (if any) resulting from such mediation will be specifically enforceable under 

the prevailing law, by any court having jurisdiction. 

4. Participation in the mediation process in good faith is a condition precedent to 

commencing final or binding dispute resolution. 

E. If mediation is unsuccessful in resolving a Claim, then within 120 days of the completion of 

the mediation (1) the parties may mutually agree to a binding dispute resolution process of 

their choice, or (2) the claimant may give notice to the other that the claimant will seek to 

have the dispute resolved by a binding dispute resolution method established in this Contract, 

or if no such method has been established, by a court of competent jurisdiction. Failure by 

claimant to give such notice in a timely manner shall result in a waiver of the Claim.  

ARTICLE 16 – MISCELLANEOUS 

16.01 Giving Notice 

A. Whenever any provision of the Contract Documents requires the giving of written notice to 

the other party to this Contract, it will be deemed to have been validly given if delivered to 

the Authorized Representative of the other party: 

1. In person, by a commercial courier service or otherwise; or  

2. By registered or certified mail, postage prepaid; or 

3. By e-mail, with the words “Formal Notice” or similar in the e-mail’s subject line.  

16.02 Computation of Times 

A. When any period of time is referred to in the Contract Documents by days, it will be computed 

to exclude the first and include the last day of such period. If the last day of any such period 

falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable 

jurisdiction, such day will be omitted from the computation. 



MODIFIED Version of EJCDC® D-700 

Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers. All rights reserved. 

Page 49 of 49 

16.03 Cumulative Remedies 

A. Unless expressly stated otherwise in this Contract, the duties and obligations imposed by 

these General Conditions and the rights and remedies available hereunder to the parties 

hereto are in addition to, and are not to be construed in any way as a limitation of, or waiver 

of, any rights and remedies available to any or all of them which are otherwise imposed or 

available by: 

1. Laws or Regulations; or 

2. Any special warranty or guarantee; or 

3. Other provisions of the Contract. 

B. The provisions of Paragraph 16.03.A will be as effective as if repeated specifically in the 

Contract in connection with each particular duty, obligation, right and remedy to which they 

apply. 

16.04 Limitation of Damages  

A. In no circumstances will either Party, or any of their parent companies and Affiliates, or their 

respective members, shareholders, officers, directors, agents and employees, be liable to the 

other for any consequential, incidental, indirect, special, exemplary or punitive damages, 

including attorneys’ and/or expert fees,  loss of actual or anticipated profits, revenues or 

product, and increased cost of capital, arising out of the Agreement (collectively, 

“Consequential Damages”), provided that damages sought under third party indemnification 

claims do not constitute Consequential Damages. This waiver applies to claims arising out of 

breach of contract, guarantee, warranty, tort (including negligence and strict liability), 

product liability, indemnity, contribution, strict liability or any other legal or equitable theory. 

B. Neither Party shall be liable to the other for any amount exceeding the Contract Price as a 

result of either Party’s breach of the terms and conditions of this Agreement. Under no 

circumstances shall Ampirical be liable to Owner under this Agreement for any amount(s) 

exceeding in total Ampirical’s required minimum limits of liability insurance.  

16.05 No Waiver 

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision, 

nor shall it affect the enforceability of that provision or of the remainder of this Contract. 

16.06 Survival of Obligations 

A. All representations, indemnifications, warranties and guarantees made in, required by or 

given in accordance with the Contract Documents, as well as all continuing obligations 

indicated in the Contract Documents, will survive final payment, completion and acceptance 

of the Work and termination or completion of the Contract. 

16.07 Controlling Law 

A. The Contract Documents will be construed in accordance with the law of the place of the 

Project. 

16.08 Headings  

A. Article and paragraph headings are inserted for convenience only and do not constitute parts 

of these General Conditions. 



Estimated Cost

Is this Item Budgeted?

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Budget adjustment to recognize $49,666,401.40 from Wal-Mart to cover the cost of the procurement and construction of the electric upgrades 

associated with the WMT Campus project.

$49,666,401.40

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric

Travis Matlock, PE

479-271-5941

Item Type: (Check All That Apply)

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes



Object Account Description Revenue + ( - )

34410.00 Billed Services 49,666,401.40$                          

43210.00 Legal & Professional Services

Totals 49,666,401.40$                          

Net Impact on Fund Balance

49,666,401.40$                    

117 West Central Avenue, Bentonville, AR 72712

*Final Account Number will be determined by Accounting Department after approval and purchase

49,666,401.40$                    

General Ledger Account Information*

Expense + ( - )

Travis Matlock, PE

479-271-5941

Budget Adjustment Request

503010.00

503010.00

PLEASE RECYCLE

Purpose of Budget Adjustment (Enter purpose in space below):

Budget adjustment to recognize $49,666,401.40 from Wal-Mart to cover the costs of the procurement and construction portion of the Ampicial agreement for the 

Wal-Mart Campus electric improvements.

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric 

www.bentonvillear.com

-$                                                                                             

Org (Department)



Estimated Cost

Is this Item Budgeted?

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution authorizing the Mayor and City Clerk to enter into a agreement with Wal-Mart to perform procurement and construction for the 

electric upgrades required for the WMT Campus Development for $49,666,401.40.  This will be paid for by the developer.

The developer will pay the costs of the electric imporvements for the campus.  A budget adjustment will recognize the money from the 

developer.

$49,666,401.40

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

2/9/2021

Electric

Travis Matlock

479-271-5941

Item Type: (Check All That Apply)

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes



1 
4852-0721-1478.6  

ADDENDUM 4 

TO 

MASTER DEVELOPMENT AGREEMENT 

GLOBAL HOME OFFICE PROJECT 

 
PROCUREMENT AND CONSTRUCTION FOR THE 161 KV OPTION FOR THE 
ELECTRICAL DEVELOPMENT AGREEMENT FOR GLOBAL HOME OFFICE 

 
 This PROCUREMENT AND CONSTRUCTION FOR THE 161 KV OPTION FOR THE 
ELECTRICAL DEVELOPMENT AGREEMENT FOR GLOBAL HOME OFFICE (this 
“Addendum 4”) is made as of the ____ day of _______________, 2021 (the “Effective Date”), by 
and between the CITY OF BENTONVILLE, ARKANSAS, with offices at 117 West Central, 
Bentonville, Arkansas 72712 (“City”) and WALMART INC., a Delaware corporation, with offices 
at 2001 SE 10th Street, Bentonville, Arkansas 72716 (“Walmart”).  City and Walmart shall 
collectively be referred to herein as the “Parties.” 
 

W I T N E S S E T H  
 
 WHEREAS, Walmart and the City are parties to that certain Master Development 
Agreement-Global Home Office Project, dated July 14, 2020 (“Master Development Agreement”), 
and pursuant to Section 1 of the Master Development Agreement this Addendum 4 is incorporated 
into the Master Development Agreement as an Addendum (as defined therein) for all purposes.  
Unless expressly set forth herein, the terms of the Master Development Agreement shall control; 
 
 WHEREAS, pursuant to Addendum 1 to the Master Development Agreement (“Addendum 
1”), Walmart and the City agreed to the Engineer Services Agreement and subsequent Change 
Orders regarding the design of City Work for the New Substation B and Substation E Upgrades as 
further described in the Utility Package which is further included and modified in Exhibit “A”, 
attached hereto (collectively the City Work shall include the approved designs by Ampirical 
pursuant to Addendum 1, the items set forth in this Addendum 4 and Exhibit “A” attached hereto).  
Unless otherwise defined, capitalized terms herein shall have such meaning as set forth in 
Addendum 1; and  
 
 WHEREAS, the City and Walmart desire Ampirical to perform and construct the City Work 
and enter into this Addendum 4 to set forth their mutual responsibilities and obligations in regards 
to the City Work. 
 
 NOW, THEREFORE, for and in consideration of the mutual exchange of the covenants and 
agreements hereinafter set forth, the sufficiency of which is hereby acknowledged, the parties 
hereby agree as follows: 
 

1. New Substation B Property.  Walmart shall convey to City the New Substation 
B Property by special warranty deed, in the form attached hereto as Exhibit “B” on or before one 
hundred twenty (120) days from the Effective Date. 

 



2 
4852-0721-1478.6  

2. Procurement and Construction Agreement.  Within five (5) days following the 
Effective Date, the City shall engage Ampirical Solutions, L.L.C. (“Ampirical”) pursuant to that 
certain Agreement Between Owner and Engineer (On the Basis of a Stipulated Price)(Project: 
WMT Substation/T-Line Relocation)(“Procurement and Construction Agreement”) for 
construction of the City Work on a fixed price basis (“P&C Costs”). 

 
3. Payment of P&C Costs.  Attached hereto as Exhibit “D” is Ampirical’s 

milestone date payment schedule for P&C Costs (“Ampirical Milestones”).  Walmart shall pay the 
City, on or before thirty (30) days prior to the stated Ampirical Milestones dates, the scheduled 
payment due on Ampirical Milestones dates, as set forth on Exhibit “D”.  Walmart’s maximum 
aggregate payments to the City for P&C Costs under the Procurement and Construction Agreement 
shall not exceed $49,666,401.00 (“Maximum Amount”).  The City shall enforce the Procurement 
and Construction Agreement pursuant to the terms therein, and not default, amend, alter or request 
a Change Order without the prior written consent of Walmart.  In the event Walmart approves a 
Change Order which reduces the costs to the City under the Procurement and Construction 
Agreement, the Maximum Amount under this Section 3 shall be reduced by an amount equal to 
the amount of such reduction of costs under the Procurement and Construction Agreement.  If 
requested by Walmart, the City shall exercise the termination right set forth in Article 14 of the 
Terms and Conditions of the Procurement and Construction Agreement.  The Parties hereby 
expressly agree that the Walmart payments shall not be used for any other costs and expenses other 
than the P&C Costs for the City Work. 

 
4. Minimum Electrical Capacity for Walmart’s Use.  In addition to the City Work 

set forth on Exhibit “A”, the City Work shall consist of construction of Substation B and expanded 
Substation E to provide a minimum of no less than thirty-eight (38) megawatts of electricity (as 
determined by Walmart’s engineer) separately from Substation B and Substation E for Walmart’s 
exclusive use during and following completion of the Walmart Global Home Office Project 
(“Walmart’s Global Home Office”). 

 
5. Conveyance of Existing Substation B Property to Walmart.  Upon completion 

of the City Work and as a condition to Walmart’s obligations to pay the final payments under 
Section 3 (i) Walmart shall obtain a Phase I Environmental Site Assessment, and Phase II 
Environmental Site Assessment (if necessary)(collectively the “ESAs”) of the Existing Substation 
B Property at the City’s expense, (ii) the City shall remediate, at the City’s sole cost and expense, 
all environmental conditions reflected in the ESAs to the reasonable satisfaction of Walmart, and 
(iii) the City shall convey the Existing Substation B Property to Walmart by special warranty deed, 
in the form attached hereto as Exhibit “B”.  

 
6. Compliance by City. City shall cause such action necessary and required to be 

taken to be in full compliance and meet all requirements set forth in applicable codes, laws, and 
ordinances, including, without limitation, those required by city, county, state, and federal 
governmental authorities. 
 

7. Performance by City.  The City shall cause the City Work to be substantially 
completed on or before July 2022 (the period of time commencing on the Effective Date through 
December 2022 is herein referred to as the “Construction Term”.  Notwithstanding anything herein 
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contained to the contrary, if in the reasonable opinion of Walmart, City has not commenced or is 
not proceeding with due diligence to perform its obligations hereunder in a workmanlike manner 
according to the provisions of this Addendum 4 to fully complete the City Work on or before the 
expiration of the Construction Term, then Walmart shall notify City in writing, in accordance with 
this Addendum 4, of such default, specifying the nature and circumstances of the default with 
particularity.  If City shall continue to be in default under any of the provisions of this paragraph 
for sixty (60) days, or in the event that such default may not be reasonably cured within sixty (60) 
days, such additional time as is necessary to cure such default, or if City has failed to proceed with 
due diligence to cure such default, then Walmart shall have the right at its sole election and upon 
twenty-one (21) days advance written notice to City, to terminate this Addendum 4 as provided 
herein and City shall refund to Walmart an amount equal to the Walmart payments to the City as 
of the date of such termination, or pursue all such other rights or remedies at law.  

 
8. New Substation B Connection and Maintenance of Substations and Substation 

Connections.  During the Construction Term, the City shall install (i) conduit with two (2) feeders 
and 12.47 Kilovolt equipment to connect New Substation B to the medium voltage switchgear at 
both north and south central utility plants for the Global Home Office Project (the “New Substation 
B Connection”), and conduit with two (2) feeders and 12.47 Kilovolt equipment to connect 
Substation E Upgrades to the medium voltage switchgear at both north and south central utility 
plants for the Global Home Office Project (the “Expanded Substation E Connection”, collectively 
with the New Substation B Connection, the “Substation Connections”).  The Substation 
Connections shall be of a quality to allow constant transmission or conveyance of the required 
voltage and ampacity of electricity to the Walmart Property.  Substation B shall be located on the 
New Substation B Property.  The City shall maintain the New Substation B, Substation E, 
Substation E Upgrades and Substation Connections.  The Substation Connections upon and across 
the Walmart Property and other property owned by Walmart (“Additional Walmart Property”) 
shall be placed at locations and depths mutually agreed upon by Parties.  Walmart shall grant 
easements (the “Walmart Property Easements”) to the City for purposes of and City shall be 
responsible for the installation (funded by Walmart pursuant to this Addendum 4) (unless Walmart 
agrees to make such installation in discussion with both the City and Walmart), maintenance, 
repair and replacement of the portions of the Substation Connections upon the Walmart Property 
and Additional Walmart Property, at the City’s sole cost and expense.  The City shall connect 
electric lines to the medium voltage switchgear at each central utility plant located on Walmart’s 
Property.  The City shall provide notice to Walmart prior to the City’s commencement of any work 
within the Walmart Property Easements, except in the case of an emergency.  The City shall have 
access to the New Substation B at all times, and at no time shall Walmart construct any barriers 
preventing the City access.  Excluding any Walmart Property Easements as described above, the 
City shall acquire all necessary rights of way and easements for the portion of the Substation 
Connections between the New Substation B, Substation E and the Walmart Property.  If necessary 
the City shall exercise the City’s right of eminent domain to acquire all necessary rights of way 
and easements between the New Substation B, Substation E and the Walmart Property.  City 
hereby agrees that any portion of the Substation Connections upon the Walmart Property and 
Additional Walmart Property shall remain free of any lien of any character or nature whatsoever. 

 
9. No Implied Obligation.  It is expressly agreed that nothing contained in this 

Addendum 4 shall be construed to contain a covenant, either expressed or implied, to either 
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commence the construction of a building or the operation of a business or thereafter continuously 
operate a business on the Walmart Property.   

 
10. Notices.  All notices and other communications required or permitted to be 

given hereunder shall be in writing and shall be mailed by certified or registered mail, return receipt 
requested and postage prepaid, or reputable overnight delivery service with proof of delivery, 
addressed as follows: 

 
 If to City: Travis Matlock, PE 

Electric Utility Director 
City of Bentonville 
608 SE 3rd Street 
Bentonville, Arkansas 72712 

 
  With a copy to:  Camille Thompson 
      City Attorney 
      City of Bentonville 
      117 West Central 
      Bentonville, Arkansas 72712 
 
  If to Walmart:  Walmart Inc. 
      2608 SE J Street 
      Bentonville, Arkansas 72716-0550 
      Attn: Myles Cochran,  
      Managing Counsel Realty Operations 
 
  With a copy to:  Kutak Rock, LLP 
      5111 West JB Hunt Drive, Suite 300 
      Rogers, Arkansas 72758 
      Attn:  Terry W. Pool 
 
 Notice shall be deemed to have been given upon receipt.  Refusal of delivery for any reason 
shall be deemed receipt. 
 

11. Modification.  No modification of this Addendum 4 shall be valid or binding 
unless such modification is in writing, duly dated and signed by both parties. 

 
12. No Partnership.  This Addendum 4 does not create any obligation or 

relationship such as a partnership, joint venture, or other similar legal relationship under the laws 
of any state or the federal government.  Any correspondence or other references to “partners” or 
other similar terms will not be deemed to alter, amend or change the relationship between the 
parties hereto unless there is a formal written Addendum 4 specifically detailing the rights, 
liabilities, and obligations of the parties as to a new, specifically defined legal relationship. 
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13. Binding.  It is mutually understood and specifically agreed that this Addendum 
1 is binding upon the respective heirs, successors, administrators, executors, and assigns of the 
parties hereto. 

 
14. Choice of Law; Forum.  This Addendum 4 shall be interpreted and construed 

in accordance with the laws of the State of Arkansas, and any dispute with respect to it and the 
rights and duties thereby created shall be litigated in U.S. District Court for the Western District 
of the State of Arkansas. 

 
15. Entire Agreement. This Addendum 4, including the above Recitals which are 

incorporated herein, and the Master Development Agreement contains the entire agreement of the 
parties, and all prior communications, oral or written, are without any force and effect as it is the 
specific intent of the parties that this Addendum 4 and the Master Development Agreement sets 
forth the terms on which the parties have mutually agreed.  Each party specifically agrees that it 
enters into this Addendum 4 based on its own understanding of the terms hereof and does not rely, 
in whole or in part, on any interpretation or representation of the other party, except as provided 
in the Master Development Agreement.  Each party agrees that this Addendum 4 is the result of 
good faith arm’s length negotiations.   The Master Development Agreement and this Addendum 4 
supersedes any prior agreements between the parties concerning New Substation B or the New 
Substation B Property, and no oral statements, representations or prior written matter relating to 
the subject matter hereof, but not contained in the Master Development Agreement or this 
Addendum 4, shall have any force or effect.  ANY REPRESENTATION OF WALMART’S 
AGENTS OR ANY THIRD PARTY WHICH IS NOT INCORPORATED IN THE MASTER 
DEVELOPMENT AGREEMENT OR THIS ADDENDUM 4 SHALL NOT BE BINDING UPON 
WALMART AND SHOULD BE CONSIDERED AS UNAUTHORIZED.  This Addendum 4 
shall not be amended or added to in any way except by written instruments executed by both Parties 
and their respective successors in interest. 
 

[Signature Page Follows] 
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IN WITNESS WHEREOF, this Addendum 1 has been executed on the date above 
written. 

 

        CITY 

 

        CITY OF BENTONVILLE, 
        ARKANSAS 
  
 
 
        By: ______________________ 
        Name:____________________ 
        Title:_____________________ 
 
 

        WALMART 

 

        WALMART INC.,  
        a Delaware corporation 
 
 
 
        By: ______________________ 
        Name:____________________ 
        Title:_____________________ 
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EXHIBIT “A”  
City Work 

 
 In addition to such City Work described in this Addendum 4, the City Work shall include 
the following: 
 

• Existing Substation “E” (910 SE “J” St.) will be expanded by adding an additional 
substation transformer and 4 substation breakers. 

• Existing Substation “B” will be relocated and removed from the 69 kV loop, and 
the 69 kV line that currently runs down 8th St. to the existing Substation “B” 
location will be demolished.  The new Substation “B” will be converted to a 161 
kV substation, and be placed just east of the North CUP on the Walmart Global 
Home Office. 

• An underground 161 kV transmission line will run along Moberly Ln., the 
abandoned railroad tracks, and MLK Blvd. to feed the newly converted 
Substation “B”. 

• All overhead distribution lines located within the Walmart Global Home Office will 
be relocated to the “edges” along SE “J” St, E. Central Ave., and SE Moberly. 

• A dedicated underground circuit will run from the relocated Substation “B”, down 
MLK, along 8th and provide a tertiary back up to the EDC located at 805 SE 
Moberly Lane.   

• Each substation (B and E) will have two (2) dedicated substation breakers 
supplying electricity to the Walmart Global Home Office.  There will be one (1) 
breaker from Substation B and one (1) breaker from Substation E to each Central 
Utility Plan (North and South) with a normally open switch located within 
Walmart’s switchgear. 

• Each substation (B and E) will have one (1) 24/32/40 MVA transformer dedicated 
to the Walmart Global Home Office load during normal operations.  The City 
reserves the right to utilize these dedicated transformers to serve other 
distribution loads under contingency or maintenance scenarios with Walmart’s 
prior written approval. 

• There will be one (1) 36/48/60 MVA autotransformer placed at Substation “B” that 
will be connected to the 69 kV loop. 

• The City will also serve the Walmart Global Home Office load from the other 
transformer in each substation (B and E) during maintenance or contingency.     
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EXHIBIT “B” 
Form of New Substation B Special Warranty Deed 

 
 

 
This document prepared by                  Deliver Tax Bills to: 
and upon recordation return to:              __________________ 

______________________ ______________________  
______________________ ______________________  
______________________ ______________________  
______________________ ______________________  
 

SPECIAL WARRANTY DEED 

 
KNOW ALL BY THESE PRESENTS: 

 
That WALMART INC., a Delaware corporation (“Grantor”), for and in consideration of 

the sum of Ten and NO/100 Dollars ($10.00) and other good and valuable consideration, in hand 
paid by CITY OF BENTONVILLE (“Grantee”), the receipt whereof is hereby acknowledged, 
does hereby forever grant, bargain, sell, convey, and confirm unto Grantee, and unto Grantee’s 
successors and assigns forever, all of Grantor’s right, title, and interest in and to the real property 
situated in the County of Benton, State of Arkansas, together with all improvements and fixtures of 
any kind thereon and all appurtenances thereto (the “Property”), being more particularly described 
as set forth in Exhibit “A”, annexed hereto and incorporated herein for all purposes by this reference.   

 TO HAVE AND TO HOLD said Property unto Grantee, and Grantee’s successors and 
assigns, forever, with all tenements, appurtenances, and hereditaments thereunto belonging. 
 

Grantor hereby covenants with said Grantee that Grantor will forever warrant and defend the 
title to said Property against the lawful claims of all persons claiming by, through, or under Grantor, 
but none other, subject to any and all matters of record. 
 
 
 

[Signature Page Follows] 
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IN WITNESS WHEREOF, Grantor has caused this instrument to be executed effective as 
of this ____ day of ______________, 20___. 
 

GRANTOR: 
 

WALMART INC. 
 

 
      By:      

Name:     
Title:      

 

 

ACKNOWLEDGMENT 

 
STATE OF ARKANSAS 
  
COUNTY OF BENTON  

 In said County and State, on this day, before me, the undersigned, a Notary Public in and 
for said County and State, personally appeared ___________________ to me personally known or 
satisfactorily proven, who being by me duly sworn did say that he/she is the 
________________________ of Walmart Inc., a Delaware corporation, and that he/she was duly 
authorized in such capacity to execute the foregoing instrument for and in the name and behalf of 
said company, and further stated and acknowledged that he/she had so signed, executed, and 
delivered the foregoing instrument for the consideration, uses, and purposes therein mentioned and 
set forth. 

 WITNESS MY HAND and notarial seal subscribed and affixed in said County and State, 
this        day of   , 20  . 

             
       Notary Public 
My commission expires: 
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Exhibit A to New Substation B Special Warranty Deed 

[New Substation B Property to be provided] 
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EXHIBIT “C” 
Form of Existing Substation B Special Warranty Deed 

 
 

 
This document prepared by                  Deliver Tax Bills to: 
and upon recordation return to:              ______________________ 

______________________ ______________________  
______________________ ______________________  
______________________ ______________________  
______________________ ______________________  
 

SPECIAL WARRANTY DEED 

 
KNOW ALL BY THESE PRESENTS: 

 
That the CITY OF BENTONVILLE, ARKANSAS (“Grantor”), for and in consideration 

of the sum of Ten and NO/100 Dollars ($10.00) and other good and valuable consideration, in 
hand paid by WALMART INC., a Delaware corporation (“Grantee”), the receipt whereof is 
hereby acknowledged, does hereby forever grant, bargain, sell, convey, and confirm unto Grantee, 
and unto Grantee’s successors and assigns forever, all of Grantor’s right, title, and interest in and to 
the real property situated in the County of Benton, State of Arkansas, together with all improvements 
and fixtures of any kind thereon and all appurtenances thereto (the “Property”), being more 
particularly described as set forth in Exhibit “A”, annexed hereto and incorporated herein for all 
purposes by this reference.   

 TO HAVE AND TO HOLD said Property unto Grantee, and Grantee’s successors and 
assigns, forever, with all tenements, appurtenances, and hereditaments thereunto belonging. 
 

Grantor hereby covenants with said Grantee that Grantor will forever warrant and defend the 
title to said Property against the lawful claims of all persons claiming by, through, or under Grantor, 
but none other, subject to any and all matters of record. 
 
 
 

[Signature Page Follows] 
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IN WITNESS WHEREOF, Grantor has caused this instrument to be executed effective as 
of this ____ day of ______________, 20___. 
 

GRANTOR: 
 

CITY OF BENTONVILLE, ARKANSAS 
 

 
      By:      

Name:     
Title:      

 

 

ACKNOWLEDGMENT 

 
STATE OF ARKANSAS 
  
COUNTY OF BENTON  

 In said County and State, on this day, before me, the undersigned, a Notary Public in and 
for said County and State, personally appeared ___________________ to me personally known or 
satisfactorily proven, who being by me duly sworn did say that he/she is the 
________________________ of the CITY OF BENTONVILLE, ARKANSAS, and that he/she 
was duly authorized in such capacity to execute the foregoing instrument for and in the name and 
behalf of said company, and further stated and acknowledged that he/she had so signed, executed, 
and delivered the foregoing instrument for the consideration, uses, and purposes therein mentioned 
and set forth. 

 WITNESS MY HAND and notarial seal subscribed and affixed in said County and State, 
this        day of   , 20  . 

             
       Notary Public 
My commission expires: 
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Exhibit A to Existing Substation B Special Warranty Deed 

[Existing Substation B Property to be provided] 
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EXHIBIT “D” 
Ampirical Milestones Dates 

 

 

 

 

 



Estimated Cost

Is this Item Budgeted?

Agenda Item Form

If no, please explain how item will be funded (briefly explain  in space below) :

Date of City Council Meeting

Department

Submitted by

Phone

Feb. 9th 2021

Water Utilities

Preston Newbill

(479) 271-3140

Item Type: (Check All That Apply)

PLEASE RECYCLE

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

Recommendation/Suggested Action (Enter recommendation in space below):

Ordinance,  Staff recomments Council to waive the competitive bidding requirements for the purchase of a CUES K-2 mobile CCTV unit from 

Henard Utilities. This mobile CCTV unit is a 2021 budgeted item. The purchase of this unit will allow our department the ability to video 

inspect sanitary sewer mains that are off site and in locations that our current CCTV truck can not access. The K-2 station is compact and light 

weight enough to fit in the bed our side by side ATV but has the full functionality of our current CCTV truck.  Budgeted amount was $90,000.

89,981.63$                                                                                                                                                                         

Budget Adjustment Change Order Informational Ordinance Resolution Bid Award

NoYes

http://www.bentonvillear.com/


www.bentonvillear.com

Description of Purchase  (This should include a detailed description of the type of material, equipment or service that is being requested including make, model, year & 

options if applicable.  Enter details in space below):

Justification (Enter justification in space below):

117 West Central Avenue, Bentonville, AR 72712

Waiver of Bid Request

PLEASE RECYCLE

Water Utilities would like to purchase a CUES mobile CCTV unit for our wastewater collection team to assist our department with having 

an opportunity to video inspect sanitary sewer mains that are off site or in locations that our current CCTV truck cannot access. This K-2 

base station is a light weight compact unit that will house a CPU, monitors, cabling and operating system that will fit on the bed of our side 

by side ATV. Given the unit's size and functionality it will allow our team to access and video inspect sanitary sewer main lines we simply 

can not reach today. The unit will run the exact same computer software that our current CCTV truck uses and will operate the exact same 

camera and transporter we currently run. The purchase of this unit will be a significant tool for our department allowing us the ability to 

video inspect sanitary sewer mains that are unreachable with our current vehicle.

We ask for the waiver of bid due to Henard Utility being the sole source for this equipment and software purchase in Arkansas, it is 

impracticable to solicit bids.  Our current CUES CCTV inspection truck runs proprietary GRANITE NET inspection software that this 

mobile station will also operate. In addition, this unit with it's CCTV cabling will allow us the ability to use our current CCTV cameras and 

transporters. This unit is a light weight, mobile extension of our current CCTV equipment. Henard Utilities is Arkansas' vendor for CUES 

products and a company Water Utilities has used in the past.                                                                                                                      

Date of City Council Meeting

Department

Submitted by

Phone

Vendor

Total Cost

Feb. 9th 2021

Water Utilities

Tony Muff

(479) 271-3140

Henard Utility Products

89,981.63$                                                                                                                                                                        

http://www.bentonvillear.com/
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 Memo             
Date: 1/22/2021 

To: Utility Board, City Council, Mayor Orman 

From: Preston Newbill 

RE: CUES K-2 CCTV mobile base station 

Staff requests Council to waive competitive bidding in order to purchase a CUES K-2 mobile CCTV base station 

from Henard Utility. Henard Utility is the sole source for CUES equipment in the state of Arkansas. Our goal is to 

purchase this mobile CCTV unit to video inspect off-site sanitary sewer mains in our system. The K-2 base station 

is a compact, lightweight, enclosed video inspection unit that will fit in the bed of our current side by side ATV. 

The K-2 station will provide our Water Utilities personnel the ability to video inspect off-site sanitary sewer 

mains that our current CCTV truck cannot access. The K-2 base station is a fully enclosed unit housing, a CPU, 

monitors, printer, cabling, generator, software and all supporting necessities to be a fully functional CCTV 

inspection unit that will fit in the bed of an off-road vehicle. The City of Bentonville has thousands of feet of 

sanitary sewer lines that follow creeks, are in hollows or are extremely difficult or impossible for our current 

CCTV truck to access. This unit with our side by side will give us the opportunity for video inspection of these off-

site lines.  

Our current CCTV truck, software, cameras and transporters are all CUES products that were purchased from 

Henard Utility. The mobile K-2 unit will run the same proprietary video inspection software as our truck and will 

use the existing video inspection cameras and transporters we currently own. This unit is an approved 2021 

capital purchase budgeted item. Quoted price is $89,981.63, approved budget for the unit, $90,000.  

Being Henard Utility is the sole source for CUES equipment in Arkansas, staff recommends waiving the 

requirement for competitive bidding. 

Thank you for your consideration of this request.   

 



Specifications For:   Bentonville, AR  
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Component List: 
 

1  BASE STATION .450 CABLE & FORK LIFT PORTABLE VIDEO INSPECTION SYSTEM REEL &  

ENCLOSURE  
1        Operates Entire Product Line of Wheeled and Trac Transporters for 6" to 200" Pipe  
1        Operates Entire product Line of Pan and Tilt Zoom Cameras Made By The Manufacturer  

1        Pull - Out Tray for Keyboard  
1        Electronic Components Storage Drawer  
1        Wireless Control of All Camera, Transporter, and Reel Functions  

1        Rack Mounted Controllers, TV Monitor, and Power Control to Maximize Ergonomic  

Operation  
1        Rack "Shock Isolators" to Prevent Equipment Damage from Jarring and Vibrations  
1        Sealed Front Door Functions as an Awning When In the Open Position  
1        Easy Access to Service and Maintain the Unit Via Removable Panels  

1        Constructed of Protective Aluminum Sheets and Industrial Grade Weather Resistant  
              Paint  

1        Water-Tight Enclosure to protect All Components  
1        Reel Assembly with Auto Payout and Automatic Levelwind  
1        Forklift Skids  

 

4 HEAVY DUTY LIFTING EYELETS 

1 NO CAMERA 

1 NO TRANSPORTER 

1 1000' CABLE ASSEMBLY, M/C 12PIN METAL 
1 1000'Gold Multi Conductor Kevlar Fiber Armored Combination TV Transmission / Tow 

             Cable  
1        .450 Diameter  

1        Metal Splice Chamber with Pigtail  
1        Cable Strain Relief  

 
2  19" (MINIMUM) FLATSCREEN COLOR INDUSTRIAL TV MONITOR NTSC / PAL COLOR  

STANDARDS  

1 PCU ASSEMBLY [RACK MOUNT] 

1  CCU ASSEMBLY [RACK MOUNT]  
1        Alpha Numeric Information Display, with Multi Paging and Defect Coding  

1        Remote "QWERTY" Keyboard  
1        On Screen Footage Display  

 
1 TEST CABLE 

1 SHORTING PLUG 

1 8.7" MINI KEYBOARD 



Specifications For:   Bentonville, AR  
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1  WIRED & WIRELESS USB CONTROLLER  
1        Joystick Control for Pan and Tilt Zoom Camera to Include:  

1 360 Degree Rotate 
1 330 Degree Optical Pan 

1        Joystick Control for All Steering Functions & Forward / Reverse Directions for Transporter  
1        Camera Lift Control for Optional Electronic Camera Lift  

1        All Other Controls for Camera to Include:  
1        Camera Iris and Focus Override & Zoom  
1        Camera Lights & Shutter Control for Light Enhancement  
1        Camera Diagnostics & Auto Home  

1        Cruise Control to Set Speed of the Transporter for Hands off Operation  
1        All Reel Controls to Include: Retrieve, Release, and Variable Speed  

1  [RACK MOUNT] COMPUTER W/GraniteNet BASIC TO INCLUDE (MINIMUM):* **  
1 Motherboard with Intel 8th Gen. LGA 1151 Socket; Intel Z370 Chipset 
1 Intel Core i7-8700 Processor at 3.2 GHz 
1 Intel UHD Graphics 630 with HDMI / Display Port 
1 Graphics Card 2GB with VGA/DVI/HDMI 
1 8 GB DDR4 RAM, 2400 MHz 
1 Intel Gigabit Network adapter 
1 Wireless AC 9462 802.11 a/b/g/n/ac 
1 Bluetooth 3.0, 4.0, 5.0 
4 USB 3.1 Gen 1 ports (2 rear, 2 front) 
2 USB 3.1 Gen 2 ports (1 type A, 1 type C) 
2 USB 2.0 Ports 
1 250 Gigabyte M.2 Solid State Drive 
1 1 Terabyte SATA Hard Drive, 7200 RPM 
1 DVD +/- RW Optical Drive 
1 USB Video Capture Device for MPEG 1 / 2 / 4 / WMV 
2 RS232 Serial Com Ports 
1 500 Watt 1U ATX Power Supply 
1 Industrial Hardened Case Slim 2U Design for 19" Rack 
1 Windows 10 Professional 64-bit Operating System 
1 GraniteNet Basic Software 

*Spec for computers can change without notice  
**International Configuration may vary to comply with the U.S. Department of Commerce, Bureau of 
Industry & Security regulations on export of technology  

1  USB (WIRED) BLACK COMPUTER KEYBOARD AND MOUSE  

1 HP OFFICEJET COLOR PRINTER 

1    HONDA EU3000i Gas Powered Invertor 

1 GraniteNet BASIC SUPPORT PLAN 

1 TIGER TAIL 

1 MANHOLE TOP ROLLER ASSEMBLY, TV ONLY 

4 RETRIEVAL/DOWNHOLE POLE ASSEMBLY 

1 RETRIEVAL HOOK 

3 DAYS TRAINING, ON-SITE   

1 SHIPPING AND HANDLING  

 

 



 

 

 

QUOTATION 

FROM 

HENARD UTILITY PRODUCTS, INC. 
P.O. Box  9238 

SEARCY, ARKANSAS  72145 

PHONE (501)268-1987  FAX(501)268-7437 
www.henardutility.com 

TO                    

 

INQUIRY NO.                        
 

 

DATE                       
 

 

TERMS               
 

 

DELIVERY         
 

 

 

PRICES ARE QUOTED F.O.B. 
                    

                     

 WE ARE PLEASED TO QUOTE AS FOLLOWS: 

QTY. DESCRIPTION PRICE EA. AMOUNT 

1 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CUES Base Station .450 Cable & Fork Lift Portable 

Video Inspection System & Reel Enclosure with all the 

items listed in the spec sheet.  

 

                                                             9.5% SALES TAX: 

 

                                                                   TOTAL COST:

     

 

 

 

$82,175.00 

 

 

 

 $ 7,806.63 

 

$89,981.63 

 

 

 

 

 

 

 

 

 

QUOTED BY:    Jerry Todd     jerrytodd@henardutility.com 
 

 

Bentonville Water Utilities 

ATTN: Tony Muff 

   

January 22, 2021 
 

NET 30 

8-10 wks ARO 

Bentonville, AR. 


