THE CITY OF

)

BCC Community Rooms

City of Bentonville

Bentonville Utility Board Meeting

Tuesday, February 23, 2021 — 11:00 am

Bentonville Community Center 1101 SW Citizens Circle

AGENDA

Call to Order

Pledge of Allegiance

Attendance

Approval of Minutes: January 26, 2021

Old Business

1.

Finalize date for tour of BWRR

New Business

10.

11.

12.

13.

Wal-Mart Addendum #4 — Travis Matlock, PE (pages 2-16)

Budget Adjustment — Travis Matlock, PE (pages 17-18)

Ampirical Procurement & Construction Contract — Travis Matlock, PE (pages 19-82)
Futura Software Phase 2 — Travis Matlock, PE (pages 83-88)

Fiber Infrastructure Installation Bid Award — Travis Matlock, PE (pages 89-96)
Sanitation Contract Extension — Jake Harper, CPA (pages 97-99)

Mueller Agreement for System Upgrade — Mike Bender, PE (pages 100-139)
Budget Adjustment for Mueller Agreement Mike Bender, PE (pages 140-141)

IFB 20-69 — Pole Mounted Transformer — Travis Matlock, PE (pages 142-145)

IFB 20-70 — Single Phase Pad Mounted Transformers — Travis Matlock, PE (pages
146-149)

IFB 20-71 — 3-phase Pad Mounted Transformers — Travis Matlock, PE (pages 150-
153)

Adjournment
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THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021
Department Electric
Submitted by Travis Matlock
Phone 479-271-5941

Item Type: (Check All That Apply)

| Budget Adjustment

E Change Order

L_i Informational i_j Ordinance i~ Resolution i i Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution authorizing the Mayor and City Clerk to enter into a agreement with Wal-Mart to perform procurement and construction for the
electric upgrades required for the WMT Campus Development for $49,666,401.40. This will be paid for by the developer.

Estimated Cost

$49,666,401.40

Is this Item Budgeted?

D Yes E No

If no, please explain how item will be funded (briefly explain in space below) :

The developer will pay the costs of the electric imporvements for the campus. A budget adjustment will recognize the money from the

developer.
117 West Central Avenue, Bentonville, AR 72712
" " www.bentonvillear.com " “
‘m- PLEASE RECYCLE -




ADDENDUM 4
10
MASTER DEVELOPMENT AGREEMENT
GLOBAL HOME OFFICE PROJECT

PROCUREMENT AND CONSTRUCTION FOR THE 161 KV OPTION FOR THE
ELECTRICAL DEVELOPMENT AGREEMENT FOR GLOBAL HOME OFFICE

This PROCUREMENT AND CONSTRUCTION FOR THE 161 KV OPTION FOR THE
ELECTRICAL DEVELOPMENT AGREEMENT FOR GLOBAL HOME OFFICE (this
“Addendum 4”) is made as of the  day of , 2021 (the “Effective Date”), by
and between the CITY OF BENTONVILLE, ARKANSAS, with offices at 117 West Central,
Bentonville, Arkansas 72712 (“City””) and WALMART INC., a Delaware corporation, with offices
at 2001 SE 10" Street, Bentonville, Arkansas 72716 (“Walmart”). City and Walmart shall
collectively be referred to herein as the “Parties.”

WITNESSETH

WHEREAS, Walmart and the City are parties to that certain Master Development
Agreement-Global Home Office Project, dated July 14, 2020 (“Master Development Agreement”),
and pursuant to Section 1 of the Master Development Agreement this Addendum 4 is incorporated
into the Master Development Agreement as an Addendum (as defined therein) for all purposes.
Unless expressly set forth herein, the terms of the Master Development Agreement shall control;

WHEREAS, pursuant to Addendum 1 to the Master Development Agreement (“Addendum
17), Walmart and the City agreed to the Engineer Services Agreement and subsequent Change
Orders regarding the design of City Work for the New Substation B and Substation E Upgrades as
further described in the Utility Package which is further included and modified in Exhibit “A”,
attached hereto (collectively the City Work shall include the approved designs by Ampirical
pursuant to Addendum 1, the items set forth in this Addendum 4 and Exhibit “A” attached hereto).
Unless otherwise defined, capitalized terms herein shall have such meaning as set forth in
Addendum 1; and

WHEREAS, the City and Walmart desire Ampirical to perform and construct the City Work
and enter into this Addendum 4 to set forth their mutual responsibilities and obligations in regards
to the City Work.

NOW, THEREFORE, for and in consideration of the mutual exchange of the covenants and
agreements hereinafter set forth, the sufficiency of which is hereby acknowledged, the parties
hereby agree as follows:

I. New Substation B Property. Walmart shall convey to City the New Substation
B Property by special warranty deed, in the form attached hereto as Exhibit “B” on or before one
hundred twenty (120) days from the Effective Date.
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2. Procurement and Construction Agreement. Within five (5) days following the
Effective Date, the City shall engage Ampirical Solutions, L.L.C. (“Ampirical”) pursuant to that
certain Agreement Between Owner and Engineer (On the Basis of a Stipulated Price)(Project:
WMT Substation/T-Line Relocation)(“Procurement and Construction Agreement”) for
construction of the City Work on a fixed price basis (“P&C Costs”).

3. Payment of P&C Costs. Attached hereto as Exhibit “D” is Ampirical’s
milestone date payment schedule for P&C Costs (“Ampirical Milestones”). Walmart shall pay the
City, on or before thirty (30) days prior to the stated Ampirical Milestones dates, the scheduled
payment due on Ampirical Milestones dates, as set forth on Exhibit “D”. Walmart’s maximum
aggregate payments to the City for P&C Costs under the Procurement and Construction Agreement
shall not exceed $49,666,401.00 (“Maximum Amount”). The City shall enforce the Procurement
and Construction Agreement pursuant to the terms therein, and not default, amend, alter or request
a Change Order without the prior written consent of Walmart. In the event Walmart approves a
Change Order which reduces the costs to the City under the Procurement and Construction
Agreement, the Maximum Amount under this Section 3 shall be reduced by an amount equal to
the amount of such reduction of costs under the Procurement and Construction Agreement. If
requested by Walmart, the City shall exercise the termination right set forth in Article 14 of the
Terms and Conditions of the Procurement and Construction Agreement. The Parties hereby
expressly agree that the Walmart payments shall not be used for any other costs and expenses other
than the P&C Costs for the City Work.

4. Minimum Electrical Capacity for Walmart’s Use. In addition to the City Work
set forth on Exhibit “A”, the City Work shall consist of construction of Substation B and expanded
Substation E to provide a minimum of no less than thirty-eight (38) megawatts of electricity (as
determined by Walmart’s engineer) separately from Substation B and Substation E for Walmart’s
exclusive use during and following completion of the Walmart Global Home Office Project
(“Walmart’s Global Home Office”).

5. Conveyance of Existing Substation B Property to Walmart. Upon completion
of the City Work and as a condition to Walmart’s obligations to pay the final payments under
Section 3 (i) Walmart shall obtain a Phase I Environmental Site Assessment, and Phase II
Environmental Site Assessment (if necessary)(collectively the “ESAs”) of the Existing Substation
B Property at the City’s expense, (ii) the City shall remediate, at the City’s sole cost and expense,
all environmental conditions reflected in the ESAs to the reasonable satisfaction of Walmart, and
(ii1) the City shall convey the Existing Substation B Property to Walmart by special warranty deed,
in the form attached hereto as Exhibit “B”.

6. Compliance by City. City shall cause such action necessary and required to be
taken to be in full compliance and meet all requirements set forth in applicable codes, laws, and
ordinances, including, without limitation, those required by city, county, state, and federal
governmental authorities.

7. Performance by City. The City shall cause the City Work to be substantially
completed on or before July 2022 (the period of time commencing on the Effective Date through
December 2022 is herein referred to as the “Construction Term”. Notwithstanding anything herein
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contained to the contrary, if in the reasonable opinion of Walmart, City has not commenced or is
not proceeding with due diligence to perform its obligations hereunder in a workmanlike manner
according to the provisions of this Addendum 4 to fully complete the City Work on or before the
expiration of the Construction Term, then Walmart shall notify City in writing, in accordance with
this Addendum 4, of such default, specifying the nature and circumstances of the default with
particularity. If City shall continue to be in default under any of the provisions of this paragraph
for sixty (60) days, or in the event that such default may not be reasonably cured within sixty (60)
days, such additional time as is necessary to cure such default, or if City has failed to proceed with
due diligence to cure such default, then Walmart shall have the right at its sole election and upon
twenty-one (21) days advance written notice to City, to terminate this Addendum 4 as provided
herein and City shall refund to Walmart an amount equal to the Walmart payments to the City as
of the date of such termination, or pursue all such other rights or remedies at law.

8. New Substation B Connection and Maintenance of Substations and Substation
Connections. During the Construction Term, the City shall install (i) conduit with two (2) feeders
and 12.47 Kilovolt equipment to connect New Substation B to the medium voltage switchgear at
both north and south central utility plants for the Global Home Office Project (the “New Substation
B Connection”), and conduit with two (2) feeders and 12.47 Kilovolt equipment to connect
Substation E Upgrades to the medium voltage switchgear at both north and south central utility
plants for the Global Home Office Project (the “Expanded Substation E Connection”, collectively
with the New Substation B Connection, the “Substation Connections”). The Substation
Connections shall be of a quality to allow constant transmission or conveyance of the required
voltage and ampacity of electricity to the Walmart Property. Substation B shall be located on the
New Substation B Property. The City shall maintain the New Substation B, Substation E,
Substation E Upgrades and Substation Connections. The Substation Connections upon and across
the Walmart Property and other property owned by Walmart (“Additional Walmart Property”)
shall be placed at locations and depths mutually agreed upon by Parties. Walmart shall grant
easements (the “Walmart Property Easements”) to the City for purposes of and City shall be
responsible for the installation (funded by Walmart pursuant to this Addendum 4) (unless Walmart
agrees to make such installation in discussion with both the City and Walmart), maintenance,
repair and replacement of the portions of the Substation Connections upon the Walmart Property
and Additional Walmart Property, at the City’s sole cost and expense. The City shall connect
electric lines to the medium voltage switchgear at each central utility plant located on Walmart’s
Property. The City shall provide notice to Walmart prior to the City’s commencement of any work
within the Walmart Property Easements, except in the case of an emergency. The City shall have
access to the New Substation B at all times, and at no time shall Walmart construct any barriers
preventing the City access. Excluding any Walmart Property Easements as described above, the
City shall acquire all necessary rights of way and easements for the portion of the Substation
Connections between the New Substation B, Substation E and the Walmart Property. If necessary
the City shall exercise the City’s right of eminent domain to acquire all necessary rights of way
and easements between the New Substation B, Substation E and the Walmart Property. City
hereby agrees that any portion of the Substation Connections upon the Walmart Property and
Additional Walmart Property shall remain free of any lien of any character or nature whatsoever.

0. No Implied Obligation. It is expressly agreed that nothing contained in this
Addendum 4 shall be construed to contain a covenant, either expressed or implied, to either
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commence the construction of a building or the operation of a business or thereafter continuously
operate a business on the Walmart Property.

10.  Notices. All notices and other communications required or permitted to be
given hereunder shall be in writing and shall be mailed by certified or registered mail, return receipt
requested and postage prepaid, or reputable overnight delivery service with proof of delivery,
addressed as follows:

If to City: Travis Matlock, PE
Electric Utility Director
City of Bentonville
608 SE 3rd Street
Bentonville, Arkansas 72712

With a copy to: Camille Thompson
City Attorney
City of Bentonville
117 West Central
Bentonville, Arkansas 72712

If to Walmart: Walmart Inc.
2608 SE J Street
Bentonville, Arkansas 72716-0550
Attn: Myles Cochran,
Managing Counsel Realty Operations

With a copy to: Kutak Rock, LLP
5111 West JB Hunt Drive, Suite 300
Rogers, Arkansas 72758
Attn: Terry W. Pool

Notice shall be deemed to have been given upon receipt. Refusal of delivery for any reason
shall be deemed receipt.

11.  Modification. No modification of this Addendum 4 shall be valid or binding
unless such modification is in writing, duly dated and signed by both parties.

12.  No Partnership. This Addendum 4 does not create any obligation or
relationship such as a partnership, joint venture, or other similar legal relationship under the laws
of any state or the federal government. Any correspondence or other references to “partners” or
other similar terms will not be deemed to alter, amend or change the relationship between the
parties hereto unless there is a formal written Addendum 4 specifically detailing the rights,
liabilities, and obligations of the parties as to a new, specifically defined legal relationship.

4852-0721-1478.6



13.  Binding. Itis mutually understood and specifically agreed that this Addendum
1 is binding upon the respective heirs, successors, administrators, executors, and assigns of the
parties hereto.

14.  Choice of Law; Forum. This Addendum 4 shall be interpreted and construed
in accordance with the laws of the State of Arkansas, and any dispute with respect to it and the
rights and duties thereby created shall be litigated in U.S. District Court for the Western District
of the State of Arkansas.

15.  Entire Agreement. This Addendum 4, including the above Recitals which are
incorporated herein, and the Master Development Agreement contains the entire agreement of the
parties, and all prior communications, oral or written, are without any force and effect as it is the
specific intent of the parties that this Addendum 4 and the Master Development Agreement sets
forth the terms on which the parties have mutually agreed. Each party specifically agrees that it
enters into this Addendum 4 based on its own understanding of the terms hereof and does not rely,
in whole or in part, on any interpretation or representation of the other party, except as provided
in the Master Development Agreement. Each party agrees that this Addendum 4 is the result of
good faith arm’s length negotiations. The Master Development Agreement and this Addendum 4
supersedes any prior agreements between the parties concerning New Substation B or the New
Substation B Property, and no oral statements, representations or prior written matter relating to
the subject matter hereof, but not contained in the Master Development Agreement or this
Addendum 4, shall have any force or effect. ANY REPRESENTATION OF WALMART’S
AGENTS OR ANY THIRD PARTY WHICH IS NOT INCORPORATED IN THE MASTER
DEVELOPMENT AGREEMENT OR THIS ADDENDUM 4 SHALL NOT BE BINDING UPON
WALMART AND SHOULD BE CONSIDERED AS UNAUTHORIZED. This Addendum 4
shall not be amended or added to in any way except by written instruments executed by both Parties
and their respective successors in interest.

[Signature Page Follows]

4852-0721-1478.6



IN WITNESS WHEREOF, this Addendum 1 has been executed on the date above
written.

CITY

CITY OF BENTONVILLE,
ARKANSAS

By:
Name:
Title:

WALMART

WALMART INC,,
a Delaware corporation

Name:
Title:

4852-0721-1478.6



EXHIBIT “A”
City Work

In addition to such City Work described in this Addendum 4, the City Work shall include

the following:

Existing Substation “E” (910 SE “J” St.) will be expanded by adding an additional
substation transformer and 4 substation breakers.

Existing Substation “B” will be relocated and removed from the 69 kV loop, and
the 69 kV line that currently runs down 8t St. to the existing Substation “B”
location will be demolished. The new Substation “B” will be converted to a 161
kV substation, and be placed just east of the North CUP on the Walmart Global
Home Office.

An underground 161 kV transmission line will run along Moberly Ln., the
abandoned railroad tracks, and MLK Blvd. to feed the newly converted
Substation “B”.

All overhead distribution lines located within the Walmart Global Home Office will
be relocated to the “edges” along SE “J” St, E. Central Ave., and SE Moberly.

A dedicated underground circuit will run from the relocated Substation “B”, down
MLK, along 8" and provide a tertiary back up to the EDC located at 805 SE
Moberly Lane.

Each substation (B and E) will have two (2) dedicated substation breakers
supplying electricity to the Walmart Global Home Office. There will be one (1)
breaker from Substation B and one (1) breaker from Substation E to each Central
Utility Plan (North and South) with a normally open switch located within
Walmart’s switchgear.

Each substation (B and E) will have one (1) 24/32/40 MVA transformer dedicated
to the Walmart Global Home Office load during normal operations. The City
reserves the right to utilize these dedicated transformers to serve other
distribution loads under contingency or maintenance scenarios with Walmart’'s
prior written approval.

There will be one (1) 36/48/60 MVA autotransformer placed at Substation “B” that
will be connected to the 69 kV loop.

The City will also serve the Walmart Global Home Office load from the other
transformer in each substation (B and E) during maintenance or contingency.

4852-0721-1478.6



EXHIBIT “B”
Form of New Substation B Special Warranty Deed

This document prepared by Deliver Tax Bills to:
and upon recordation return to:

SPECIAL WARRANTY DEED

KNOW ALL BY THESE PRESENTS:

That WALMART INC., a Delaware corporation (“Grantor”), for and in consideration of
the sum of Ten and NO/100 Dollars ($10.00) and other good and valuable consideration, in hand
paid by CITY OF BENTONVILLE (“Grantee”), the receipt whereof is hereby acknowledged,
does hereby forever grant, bargain, sell, convey, and confirm unto Grantee, and unto Grantee’s
successors and assigns forever, all of Grantor’s right, title, and interest in and to the real property
situated in the County of Benton, State of Arkansas, together with all improvements and fixtures of
any kind thereon and all appurtenances thereto (the “Property’), being more particularly described
as set forth in Exhibit “A”, annexed hereto and incorporated herein for all purposes by this reference.

TO HAVE AND TO HOLD said Property unto Grantee, and Grantee’s successors and
assigns, forever, with all tenements, appurtenances, and hereditaments thereunto belonging.

Grantor hereby covenants with said Grantee that Grantor will forever warrant and defend the
title to said Property against the lawful claims of all persons claiming by, through, or under Grantor,
but none other, subject to any and all matters of record.

[Signature Page Follows]
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IN WITNESS WHEREOF, Grantor has caused this instrument to be executed effective as
of this day of , 20

GRANTOR:
WALMART INC.
By:

Name:
Title:

ACKNOWLEDGMENT
STATE OF ARKANSAS

COUNTY OF BENTON

In said County and State, on this day, before me, the undersigned, a Notary Public in and
for said County and State, personally appeared to me personally known or
satisfactorily proven, who being by me duly sworn did say that he/she is the
of Walmart Inc., a Delaware corporation, and that he/she was duly
authorized in such capacity to execute the foregoing instrument for and in the name and behalf of
said company, and further stated and acknowledged that he/she had so signed, executed, and
delivered the foregoing instrument for the consideration, uses, and purposes therein mentioned and
set forth.

WITNESS MY HAND and notarial seal subscribed and affixed in said County and State,
this __ day of , 20

Notary Public
My commission expires:

4852-0721-1478.6



Exhibit A to New Substation B Special Warranty Deed

[New Substation B Property to be provided]

10
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EXHIBIT “C”
Form of Existing Substation B Special Warranty Deed

This document prepared by Deliver Tax Bills to:
and upon recordation return to:

SPECIAL WARRANTY DEED

KNOW ALL BY THESE PRESENTS:

That the CITY OF BENTONVILLE, ARKANSAS (“Grantor”), for and in consideration
of the sum of Ten and NO/100 Dollars ($10.00) and other good and valuable consideration, in
hand paid by WALMART INC., a Delaware corporation (“Grantee”), the receipt whereof is
hereby acknowledged, does hereby forever grant, bargain, sell, convey, and confirm unto Grantee,
and unto Grantee’s successors and assigns forever, all of Grantor’s right, title, and interest in and to
the real property situated in the County of Benton, State of Arkansas, together with all improvements
and fixtures of any kind thereon and all appurtenances thereto (the “Property”), being more
particularly described as set forth in Exhibit “A”, annexed hereto and incorporated herein for all
purposes by this reference.

TO HAVE AND TO HOLD said Property unto Grantee, and Grantee’s successors and
assigns, forever, with all tenements, appurtenances, and hereditaments thereunto belonging.

Grantor hereby covenants with said Grantee that Grantor will forever warrant and defend the

title to said Property against the lawful claims of all persons claiming by, through, or under Grantor,
but none other, subject to any and all matters of record.

[Signature Page Follows]
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IN WITNESS WHEREOF, Grantor has caused this instrument to be executed effective as
of this day of , 20

GRANTOR:

CITY OF BENTONVILLE, ARKANSAS

By:
Name:
Title:
ACKNOWLEDGMENT
STATE OF ARKANSAS
COUNTY OF BENTON

In said County and State, on this day, before me, the undersigned, a Notary Public in and
for said County and State, personally appeared to me personally known or
satisfactorily proven, who being by me duly sworn did say that he/she is the

of the CITY OF BENTONVILLE, ARKANSAS, and that he/she
was duly authorized in such capacity to execute the foregoing instrument for and in the name and
behalf of said company, and further stated and acknowledged that he/she had so signed, executed,
and delivered the foregoing instrument for the consideration, uses, and purposes therein mentioned
and set forth.

WITNESS MY HAND and notarial seal subscribed and affixed in said County and State,
this __ day of , 20

Notary Public
My commission expires:

12
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Exhibit A to Existing Substation B Special Warranty Deed

[Existing Substation B Property to be provided]
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EXHIBIT “D”
Ampirical Milestones Dates

Bentonville Electric Utility Department: Walmart ion/Transmission Lit ion - Wal-Mart
(Ampirical Project No. 20081)
‘Baseine Milestone 5
Maestone No. = Hof Contna WO Total Miestone Pryment Project Totals:
1 2/10/2021 5 $ sy $ ;s
2 2/s0/2001 wh $ L2 § 264
3 3y ) B 378,743
[ s/ ) $ 4,250,863
5 /12201 uh $ 2452457
5 s/ £ $ s34
7 2/s0/201  [Project 2 Subetation E Upgrade Cotrt  [Contract Becution wh $ s s 4R
i S/UARL|Project Z Subetaton € Upgrade Frocrement i ) B 153620
[] 41221 ject 2 Substation £ Construction Mebilization Cartractar moth e o e 2 commerca coneracto vt % H 2298806
[ 142201 |Project 2 Substation € Upgrade Procurement  [Material Received atSite uh $ 425074
u 2z § on € Upgr Construction il Comple * $ ws
[Project & Relocting Eisting 15KV & 63V
” 2s0/201 [Distribution an Transmission Lines - 823 Street Contract  |Contract Execution 1w $ M| § 174830
fo Substation B; 161KV UG/OH Intalston
[Poject & Relocting Exsting 15KV & 636V
i 1/t [Distribution and Transmizsion Lines - 821 Street | Frocurement 3 $ 324,090
o Scbstation B; 61KV UG/H Instalston
[Project & Relocting Eisting 15KV & 3V
B s/10/2021 [Distribution and Transmission Lines - 8¢hV) Street | Construction  [Contractor Medilizstion Cartractor mottng o it 2 commarcn conercts vt 3% $ [3106:1)
o Sstation B; 161KV UG/OH Intalston
[Project & Relocting Eisting 15KV & 63V
» s/t |Ditibution and Trnamission nes -Gt Street |  Procrement [Materi Recsved St P haaau iy uh $ 3456700
o Substation B; 161KV UG/OH Intalston
[Poject & Relocting Exsting 15KV & 636V
- s/ja2 [Distribution and Transmizzion Lines - 8¢h/) Street | Construction  [Suastantial Completion » H man
o Scbstation B; 61KV UG/H Instalston
2 2/s0/as " oz cortnt beatin 1h $ susgss [ § 30983
-] /e fedS S Feedrtothe BORBCntr |y 0 $ 1307008
u gy [RS8 SWRekrtoteBiOmCete | Cocorwosizin ot mettn o s ommern vt wtvten E s 1768583
= LT "“:"“M"'"""““C"" Frocrement wh $ 1014338
. ; [Project 5 15KV Feeder to the Eas Data Center - ) o - s mm
7 230/ jct & Not/Sth UP 15 Feeters- Cotrit  [Contract Evecution o H 78| 5 789708
M Yy NSt QP £ Feders- roasenen F) s 278
» gy [TOREENemSam QP SWFesten- Conionfsrncar vesistin T —— B s s
Bl 9/30/2024 Procurement uh $ AL
|undergroung h
[Project &: Norh/Scuth CUP 15KV Feagers ) R
it s/ Construction  [Suastantial Completion * H 958
WMTTOTAL s 5566801
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THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021
Department Electric

Submitted by Travis Matlock, PE
Phone 479-271-5941

Item Type: (Check All That Apply)

i1 Budget Adjustment

E Change Order

L_i Informational

i_j Ordinance

i_i Resolution

E Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Budget adjustment to recognize $49,666,401.40 from Wal-Mart to cover the cost of the procurement and construction of the electric upgrades
associated with the WMT Campus project.

Estimated Cost

$49,666,401.40

Is this Item Budgeted?

D Yes E No

If no, please explain how item will be funded (briefly explain in space below) :

This is for the procurement and construction portion of the WMT Campus. The developer is funding this portion as they did with the

engineering portion.

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

PLEASE RECYCLE

|§
O




THE CITY OF

D)
D)

BENTONVILLE

Budget Adjustment Request

Date of City Council Meeting |3/9/2021
Department Electric
Submitted by Travis Matlock, PE

Phone

479-271-5941

Purpose of Budget Adjustment (Enter purpose in space below):

Budget adjustment to recognize $49,666,401.40 from Wal-Mart to cover the costs of the procurement and construction portion of the Ampicial agreement for the
‘Wal-Mart Campus electric improvements.

General Ledger Account Information*

Org (Department) Object Account Description Revenue + (-) Expense + (-)

503010.00 34410.00 Billed Services $ 49,666,401.40
503010.00 47310.00 Improvements Other than Electric 49,666,401.40
Totals| $ 49,666,401.40 49,666,401.40

Net Impact on Fund Balance| $ =
*Final Account Number will be determined by Accounting Department after approval and purchase
117 West Central Avenue, Bentonville, AR 72712
"" www.bentonvillear.com {"
T PLEASE RECYCLE e




THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021
Department Electric

Submitted by Travis Matlock, PE
Phone 479-271-5941

Item Type: (Check All That Apply)

| Budget Adjustment

E Change Order S Informational S Ordinance E Resolution E Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution authorizing the Mayor and City Clerk to enter into a agreement with Ampirical to perform equipment procurement and
construction for the electric upgrades required for the WMT Campus Development for $59,249,471.00. This will be paid for by the from 2
different sources. $49,666,401.40, from WMT, $9,628,069.60 from the Walton Family Foundation.

Estimated Cost

$59,249,471.00

Is this Item Budgeted?

D Yes E No

If no, please explain how item will be funded (briefly explain in space below) :

A grant from each entity (Wal-Mart Stores, Inc. and the WFF), to the City of Bentonville will cover the costs of these projects.

117 West Central Avenue, Bentonville, AR 72712
www.bentonvillear.com

PLEASE RECYCLE
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MEMORANDUM

DATE:

TO:

FROM:

RE:

March 9, 2021

City Council, Mayor Orman

Travis Matlock, Electric Utility Director

Engineering For Electric Upgrades for the WMT
Campus

Electric Dept. staff recommends entering into an agreement with Ampirical to
perform the procurement and construction for the required electric upgrades for the
WMT Campus $59,294,471.00.

In August 2020, the City Council approved an agreement with Ampirical to perform
the engineering portion of the electric upgrades. This agreement is still in effect as
the engineering is still proceeding, but the procurement and construction phase will
begin with the ordering of the large lead time items such as substation transformers
(current lead time of 8-10 months).

This agreement will also cover the procurement and construction of the OH to UG
portion of the 8™ Street project that is being funded by a grant from the Walton
Family Foundation (agreement approved in August 2020).

BEUD, Ampirical, Wal-Mart, and Wal-Mart’s engineer are working very closely
throughout this whole process and feel confident that the end product will provide
Wal-Mart with the required electric capacity and be a benefit to the City has a whole.
The current schedule of construction puts the electric upgrades substantially
complete by July 2022, with a total completion date of December 2022.

This agreement will cover all the procurement and construction for everything
mentioned. WMT will pay for the Campus portion ($49,666,401.40), the WFF will pay
the 8t St conversion ($9,628,069.60).
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AGREEMENT
BETWEEN OWNER AND CONTRACTOR
ON THE BASIS OF A STIPULATED PRICE

THIS AGREEMENT is by and between [City of Bentonville] (“Owner”), and Ampirical Solutions, L.L.C.]
(“Contractor”).

PROJECT INFORMATION
Project: [WMT Substation/T-line Relocation]
Construction Contract: [WMT Substation/T-line Relocation Contract] (“Contract”)

Contractor: Contractor shall perform the Construction services for the Work, which consists generally of
making physical improvements at the Site, and is the result of performing or furnishing of labor, the
furnishing and incorporating of materials and equipment into the Work (including any correction of
defective Construction), and the furnishing of services (other than Design Professional Services) and
documents, all as required by the Contract Documents and Construction Drawings and Construction
Specifications.

Authorized Representatives: Owner and Contractor each hereby designates a specific individual
authorized to act as representative with respect to the performance of responsibilities under this
Contract. Such an individual shall have authority to transmit instructions, receive formal notices, receive
information, and render decisions relative to this Contract on behalf of the respective party that the
individual represents.

Owner’s Authorized Representatives:

Stephanie Orman

Mayor, City of Bentonville
117 W. Central Ave.
Bentonville, AR 72712
479-271-5966
sorman@bentonvillear.com

Travis Matlock, PE

Electric Utility Director

City of Bentonville

3200 Municipal Drive

Bentonville, AR 72712

Office: 479-271-5941

Email: tmatlock@bentonvillear.com
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Contractor’s Authorized Representatives:

Matthew B. Saacks

President

Ampirical Solutions, L.L.C.

4 Sanctuary Blvd. Suite 100
Mandeville, LA 70471

Office: 985-809-5245

Email: msaacks@ampirical.com

Scott Curry, PE

Project Manager

Ampirical Solutions, L.L.C.

4 Sanctuary Blvd. Suite 100
Mandeville, LA 70471

Office: 985.231.6910

Cell: 504.495.9793

Email: scurry@ampirical.com

Owner and Contractor further agree as follows:

ARTICLE 1 — THE WORK

1.01

General Description of Work

A. Contractor shall complete all Work as specified or indicated in the Contract and Exhibit C -
Technical Specifications and Scope of Work.

ARTICLE 2 — CONTRACT TIMES

2.01

2.02

Time of the Essence

A. Alltime limits for Contractor’s attainment of Milestones, if any, Substantial Completion, and
completion and readiness for final payment, as stated in the Contract, are of the essence of
the Contract.

Contract Times: Dates
A. Contractor will substantially complete the Work on or before [ July 31, 2022].

B. Contractor will have the Work completed and ready for final payment, in accordance with
Paragraph 13.06 of the General Conditions, on or before [December 31, 2022 ].

C. Contractor shall attain Milestones in accordance with Exhibit B - Project Milestone Schedule.

ARTICLE 3 — CONTRACT PRICE

3.01

3.02

Stipulated Sums

A. Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents a lump sum of: $559,294,471 , subject to adjustment under the Contract.

Changes in Contract Price Based on Cost of the Work

A. If the value of Work covered by a Change Order or an adjustment in the Contract Price is
determined on the basis of Cost of the Work, and involves Work performed under
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Construction Subcontracts, the allowable mark-ups on lower tier invoices shall be limited to
10%.

ARTICLE 4 - PAYMENT PROCEDURES

4.01

Submittal and Processing of Milestone Payments

A

Milestone payments shall be made according to the Milestone values established in Exhibit
B.

Contractor may invoice for a completed Work Milestone once Owner has provided
concurrence in writing that said Milestone has reached successful completion.

Owner agrees to pay Contractor for completed Work Milestones within 30 days of receipt of
Invoice for completed Work.

Invoices to the Owner shall be sent by electronic mail to

Payment to Contractor shall be made in accordance with the following wiring instructions:
1. Bank Name:
2. Account Number:

3. Routing Number for ACH Payments:

ARTICLE 5 — INTEREST

5.01

Interest Rate

A.

All amounts not paid when due shall bear interest at the rate of [ ] per day, not to exceed [ ]
of the total amount due.

ARTICLE 6 — CONTRACTOR'’S REPRESENTATIONS

6.01

Representations

A.

Contractor makes the following representations for Owner’s reliance:

1. Contractor has examined and carefully studied the Contract Documents, and any data
and reference items identified in the Contract Documents.

2. Contractor has visited the Site, conducted a thorough, alert visual examination of the
Site and adjacent areas, and become familiar with and is satisfied as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work.

3. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

4. Contractor has carefully studied all: (a) reports of explorations and tests of subsurface
conditions at or adjacent to the Site, and all drawings of physical conditions relating to
existing surface or subsurface structures at the Site, if any, that Owner has identified or
made available to Contractor, especially with respect to Technical Data in such reports
and drawings, and (b) reports and drawings relating to Hazardous Environmental
Conditions, if any, at or adjacent to the Site, that Owner has identified or made available
to Contractor, especially with respect to Technical Data in such reports and drawings.
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Contractor has considered the information known to Contractor itself, and to
Construction Subcontractors that Contractor has selected as of the Effective Date;
information commonly known to construction professionals and contractors doing
business in the locality of the Site; information and observations obtained from visits to
the Site; the Contract Documents; and the Site-related reports and drawings (if any)
identified in the Contract Documents or otherwise made available to Contractor, with
respect to the effect of such information, observations, and documents on (a) the cost,
progress, and performance of the Work; (b) the means, methods, techniques,
sequences, and procedures of construction to be employed by Contractor; and (c)
Contractor’s safety precautions and programs.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary prior to entry into the Contract at the Contract Price,
subject to the Contract Times.

Contractor is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents.

The Contract Documents are generally sufficient to indicate and convey understanding
of all terms and conditions for performance and furnishing of the Work.

Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

ARTICLE 7 — CONTRACT DOCUMENTS

7.01

Contents

A.

The Contract Documents consist of the following:

1.

2
3.
4

This Agreement (pages 1to[ ], inclusive).
Performance bond (pages[ ]to[ ], inclusive).
Payment bond (pages[ ]to[ ], inclusive).
Other bonds.

a. [ l(pages[ ]Jto[ 1], inclusive).

General Conditions (pages[ ]Jto[ ], inclusive).
Contractor’s Proposal.

The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Work Change Directives.
b. Change Orders.

c. Record Drawings and Record Specifications
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d. Permits, Easements, Right-of-Way Agreements, and/or any documents that Owner
is required to provide to Contractor under this Agreement and/or the General
Conditions to this Agreement

8. Other Exhibits to this Agreement (enumerated as follows):
a. Exhibit A— Ampirical Labor Rates
b. Exhibit B — Project Milestone Schedule
c. Exhibit C—Technical Specifications and Scope of Work

d. Exhibit D—WMT T-Line/Substation Relocation — 161kV Option Budgetary Estimate
(Dated November 16, 2020)

The documents listed in Paragraph 7.01.A are attached to this Agreement (except as
expressly noted otherwise above).

There are no Contract Documents other than those listed above in this Article 7.

The Contract Documents may only be amended, modified, or supplemented as provided in
the General Conditions.

ARTICLE 8 — MISCELLANEOUS

8.01

8.02

8.03

8.04

Terms

A.

Terms used in this Agreement will have the meanings stated in the General Conditions and
Supplementary Conditions.

Assignment of Contract

A.

Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of
any rights under or interests in the Contract will be binding on the other party hereto without
the written consent of the party sought to be bound; and, specifically but without limitation,
money that may become due and money that is due may not be assigned without such
consent (except to the extent that the effect of this restriction may be limited by law), and
unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under the
Contract.

Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, and its successors, assigns, and legal representatives, in respect to all
covenants, agreements, and obligations contained in the Contract.

Severability

A. Any provision or part of the Contract held to be void or unenforceable under any Law or
Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid
and binding upon Owner and Contractor.Contractor’s Certifications

B. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive

practices in competing for or in executing the Contract. For the purposes of this Paragraph
8.05:
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C.

“corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value
likely to influence the action of a public official in the bidding process or in the Contract
execution;

“fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c)
to deprive Owner of the benefits of free and open competition;

“collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid prices
at artificial, non-competitive levels; and

“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or affect
the execution of the Contract.

IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.

This Agreement will be effective on [ ] (which is the Effective Date of the Contract).

OWNER:

City of Bentonville

CONTRACTOR:

Matthew B. Saacks

By: Stephanie Orman By: President

Title:  Mayor, City of Bentonville Title:  Ampirical Solutions, L.L.C.
Attest: Attest:

Title: Title:

Address for giving notices:

117 W. Central Avenue

Address for giving notices:

4 Sanctuary Boulevard, Suite 100

Bentonville, AR 72712

Mandeville, LA 70471

License No.:
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STANDARD GENERAL CONDITIONS

This document provides the Standard General Conditions applicable to the Agreement or Agreements
between Bentonville Electric Utilities Department (“Owner” or “BEUD”) and Ampirical Solutions, L.L.C.
(“Ampirical”) related to [WMT Substation/T-line Relocation].

ARTICLE 1 — DEFINITIONS AND TERMINOLOGY
1.01 Defined Terms

A. Wherever used in the Contract Documents and printed with initial capital letters, the
following terms have the meanings indicated which are applicable to both the singular and
plural thereof. In addition to terms specifically defined, terms with initial capital letters in the
Contract Documents include references to identified articles and paragraphs, and the titles of
other documents or forms.

1.

Addenda: Written or graphic instruments issued by Owner prior to the opening of
Proposals which clarify, correct, or change the Request for Qualifications, Request for
Proposals, or the proposed Contract Documents, including the Conceptual Documents.

Agreement: The written instrument, executed by Owner and Ampirical, that sets forth the
Contract Price and Contract Times, identifies the parties, and designates the specific items
that are Contract Documents.

Application for Payment: The form which is to be used by Ampirical during the course of
the Work in requesting progress or final payments and which is to be accompanied by
such supporting documentation as is required by the Contract Documents.

Authorized Representative: The individual designated by a party to represent it with
respect to this Contract, as indicated in the Agreement.

Change Order: A document that is signed by Ampirical and Owner and authorizes an
addition, deletion, or revision in the Work, or an adjustment in the Contract Price or the
Contract Times, or other revision to the Contract, issued on or after the Effective Date of
the Contract.

Claim: A demand or assertion by Owner or Ampirical seeking an adjustment of Contract
Price or Contract Times, or both, or other relief with respect to the terms of the Contract.
A request or proposal for a Change Order is not a Claim.

Conceptual Documents: The documents prepared by or for the Owner to describe the
Work to be performed, issued to Proposers during the counterparty selection process,
and expressly identified in the Agreement.

Constituent of Concern: Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other material
of any nature whatsoever that is or becomes listed, regulated, or addressed pursuant to
(a) the Comprehensive Environmental Response, Compensation and Liability Act, 42
U.S.C. §89601 et seq. (“CERCLA”); (b) the Hazardous Materials Transportation Act, 49
U.S.C. §85101 et seq.; (c) the Resource Conservation and Recovery Act, 42 U.S.C. §§6901
et seq. (“RCRA”); (d) the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq.; (e) the
Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the Clean Air Act, 42 U.S.C. §§7401 et seq.;
or (g) any other Laws or Regulations regulating, relating to, or imposing liability or
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10.

11.

12.

13.

14.

15.

16.

17.

18.
19.

standards of conduct concerning, any hazardous, toxic, or dangerous waste, substance,
or material.

Construction: The part of the Work that consists generally of making physical
improvements at the Site, and is the result of performing or furnishing of labor, the
furnishing and incorporating of materials and equipment into the Work (including any
correction of defective Construction), and the furnishing of services (other than Design
Professional Services) and documents, all as required by the Contract Documents and
Construction Drawings and Construction Specifications, as duly modified.

Construction Drawings: Documents prepared by or for Ampirical, and approved by Owner
for purposes of allowing Ampirical to proceed with the Construction or specific portions
of the Construction, and consisting of drawings, diagrams, illustrations, schedules, and
other data that graphically show the scope, extent, and character of the Construction (or
specific portions of the Construction) to be performed by or for Ampirical. Construction
Drawings are not Contract Documents.

Construction Specifications: Documents prepared by or for Ampirical, and approved by
Owner for purposes of allowing Ampirical to proceed with the Construction or a specific
portion of the Construction, and consisting of written requirements for materials,
equipment, systems, standards, workmanship, and administrative procedures as applied
to the Construction (or a specific portion of the Construction). Construction Specifications
are not Contract Documents.

Construction Subcontract: A written agreement between Ampirical and a Construction
Subcontractor for provision of all or a portion of the Construction, and any delegated
Design Professional Services.

Construction Subcontractor: An individual or entity (other than a Supplier) having a direct
contract with Ampirical or with any other Construction Subcontractor for the
performance of a part of the Construction, and any delegated Design Professional
Services.

Contract: The entire and integrated written agreement between Owner and Ampirical
concerning the Work.

Contract Documents: Those items so designated in the Agreement, and which together
comprise the Contract.

Contract Price: The money that Owner has agreed to pay Ampirical for completion of the
Work in accordance with the Contract Documents.

Contract Times: The numbers of days or the dates stated in the Agreement to (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.

Contractor: Anindividual or entity with which Owner enters into a Construction Contract.

Design Professional Services: That part of the Work comprised of the furnishing of
engineering, surveying, architecture, and other design services, and including but not
limited to providing research, analysis, and conclusions regarding engineering and related
matters; exercising professional judgment with respect to technical issues; the
preparation of plans, reports, calculations, models, schematics, drawings, specifications,
Design Submittals, the Construction Drawings, Construction Specifications, and other
instruments of service; other services included in the Contract Documents and required
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20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

to be performed by or under the responsible charge of licensed design professionals; and
the review of shop drawings, observation of construction, response to requests for
information or interpretation, analysis of the technical aspects of Change Orders, and
other engineering and related professional services provided by or for licensed design
professionals during Construction.

Design Submittal: A Submittal that pursuant to Laws and Regulations or this Contract
must be prepared by or under the supervision of a licensed engineer or other licensed
design professional, including drawings, specifications, Construction Drawings,
Construction Specifications, and revisions to such documents (but not including Record
Documents).

Effective Date of the Contract: The date indicated in the Agreement on which the Contract
becomes effective, but if no such date is indicated it means the date on which the
Agreement is signed and delivered by the last of the two parties to sign and deliver.

Engineer: Ampirical Solutions, L.L.C. is the Engineer that will provide engineering and
related professional services as the Project Design Professional.

Hazardous Environmental Condition: The presence at the Site of Constituents of Concern
in such quantities or circumstances that may present a danger to persons or property
exposed thereto. The presence at the Site of materials that are necessary for the
execution of the Work, or that are to be incorporated in the Work, and that are controlled
and contained pursuant to industry practices, Laws and Regulations, and the
requirements of the Contract, does not establish a Hazardous Environmental Condition.

Laws and Regulations; Laws or Regulations: Any and all applicable laws, statutes, rules,
regulations, ordinances, binding resolutions, codes, decrees, and orders of any and all
governmental bodies, agencies, authorities, and courts having jurisdiction.

Liens: Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone: A principal event in the performance of the Work that the Contract requires
Ampirical to achieve by an intermediate completion date or by a time prior to Substantial
Completion of Construction.

Notice to Proceed: A written notice by Owner to Ampirical fixing the date on which the
Contract Times will commence to run and on which Ampirical shall start to perform the
Work.

Owner: The individual or entity with which Ampirical has contracted regarding the Work,
and which has agreed to pay Ampirical for the performance of the Work, pursuant to the
terms of the Contract. Bentonville Electric Utilities Department is the Owner.

Owner’s Consultant: An individual or entity with which the Owner has contracted to
furnish services (typically including planning, preparation of Conceptual Documents, and
advisory services) to Owner with respect to the Project, and which is identified as such in
the Agreement.

Owner’s Site Representative: A representative of Owner at the Site, as indicated in
Paragraph 10.05.
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31.

32.

33.

34,
35.

36.

37.

38.

39.

40.

41.

42.

Project: The total undertaking to be accomplished for Owner by engineers, consultants,
Ampirical, subcontractors, and others, including planning, study, design, construction,
testing, start-up, and commissioning, and of which the Work to be performed under the
Contract Documents is a part.

Project Design Professionals: The Engineer and any other independent entities or
individuals, or employees of Ampirical, engaged by Ampirical or a Construction
Subcontractor to provide Design Professional Services with respect to a portion of the
Work.

Proposal: The documents submitted by Ampirical in response to the Request for
Proposals, setting forth technical concepts, proposed prices, and other conditions for the
Work to be performed, and stating any proposed revisions, modifications, clarifications,
exceptions, or supplements to the proposed Contract Documents.

Proposer: An entity that submits a Statement of Qualifications or Proposal to Owner.

Record Documents: The record copy of all Construction Drawings, Construction
Specifications, Addenda, Change Orders, Work Change Directives, and approved
Submittals maintained by Ampirical at the Site, including any annotations to such
documents made by Ampirical during Construction.

Record Drawings and Record Specifications: Documents depicting the completed Project,
or a specific portion of the completed Project, based on or comprised of the Record
Documents delivered to Owner by Ampirical at the completion of the Construction.

Request for Proposals: The document prepared by or for Owner specifying and describing
Owner’s objectives, the procedures to be followed in preparing and submitting a
Proposal, and the process for evaluating Proposals and awarding a contract.

Request for Qualifications: The document prepared by or for Owner requesting that
Proposers submit a Statement of Qualifications with respect to their candidacy for
performance of the Work.

Schedule of Values: A schedule, prepared and maintained by Ampirical, allocating portions
of the Contract Price to various portions of the Work, and used as the basis for reviewing
Ampirical’s Applications for Payment.

Site: Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which Construction is to be performed, including rights-of-way and easements, and
such other lands furnished by Owner which are designated for use of Ampirical.

Statement of Qualifications: The document submitted by a Proposer in response to the
Request for Qualifications, including any completed forms, attachments, and exhibits.

Submittal: A written or graphic document, prepared by or for Ampirical, which the
Contract Documents require Ampirical to submit to the Owner. Submittals may include
reports, preliminary drawings and specifications, cost estimates, proposed Construction
Drawings and Construction Specifications, progress schedules, cash flow projections,
Schedules of Values, shop drawings, product data, samples, delegated designs,
certifications, proposed modifications to the Construction Drawings and Construction
Specifications, results of tests and evaluations, results of source quality control testing
and inspections, results of field or Site quality control testing and evaluations, sustainable
design information, information on special procedures, operations and maintenance
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43.

44,

45.

46.

47.

48.

49,
50.

data, sustainable design closeout information, record documents, records of spare parts
and extra stock materials, and other such documents required by the Contract
Documents. Submittals, whether approved or accepted by Owner or not, are not Contract
Documents. Claims, notices, Change Orders, Applications for Payment, and requests for
information/interpretation are not Submittals.

Substantial Completion: The time at which the Construction (or a specified part thereof)
has progressed to the point where it is sufficiently complete, in accordance with the
Contract Documents, so that the Construction (or the specified part thereof) can be
utilized for the purposes for which it is intended. The terms “substantially complete” and
“substantially completed” as applied to all or part of the Construction refer to Substantial
Completion thereof.

Supplementary Conditions: The part of the Contract Documents which amends or
supplements these General Conditions.

Supplier: A manufacturer, fabricator, supplier, distributor, or vendor having a direct
contract with Ampirical or with any Construction Subcontractor to furnish materials or
equipment to be incorporated in the Work by Ampirical or a Construction Subcontractor,
and any lessor of rental equipment used by Ampirical or a Construction Subcontractor
during Construction at the Site.

Technical Data: Data contained in boring logs, recorded measurements of subsurface
water levels, laboratory test results, and other factual, objective information regarding
(a) subsurface conditions at the Site, (b) physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities), or (c) environmental
conditions at the Site, that are set forth in any geotechnical or environmental report
prepared for the Project and relied upon by Ampirical in agreeing to a price (either
stipulated, or a Guaranteed Maximum Price) that includes Construction.

Underground Facilities: All underground lines, pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or systems, including but not
limited to those that produce, transmit, distribute, or convey telephone or other
communications, cable television, fiber optic transmissions, power, electricity, light, heat,
gases, oil, crude products, liquid petroleum products, water, steam, waste, wastewater,
storm water, other liquids or chemicals, fire or police signal systems, or traffic or other
control systems; and any encasements containing such facilities or systems.

Underground Facilities Data: Information and data shown or indicated in the Contract
Documents or otherwise provided to Ampirical by Owner with respect to existing
Underground Facilities at or adjacent to the Site.

Unit Price Work: Work to be paid for on the basis of unit prices.

Work: The entire design and construction or the various separately identifiable parts
thereof required to be performed or furnished by Ampirical under the Contract
Documents. Work includes and is the result of performing or furnishing Design
Professional Services and Construction required by the Contract Documents and all labor,
services, and documentation necessary to produce such Design Professional Services and
Construction; furnishing, installing, and incorporating all materials and equipment into
such Construction; and related services such as testing, start-up, and commissioning, all
as required by the Contract Documents.
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51. Work Change Directive: A written directive to Ampirical, issued on or after the Effective

Date of the Contract, signed by Owner, ordering an addition, deletion or revision in the
Work.

1.02  Terminology

A. The words and terms discussed in Paragraph 1.02.B are not defined terms that require initial
capital letters, but when used in the Contract Documents have the indicated meanings.

B. Intent of Certain Terms or Adjectives:

1.

The word “day” shall constitute a calendar day of 24 hours measured from midnight to
the next midnight.

The word “defective,” when modifying the word “Construction” refers to Construction
that is unsatisfactory, faulty, or deficient in that it does not conform to the Contract
Documents, or does not meet the requirements of any inspection, reference standard,
test or approval referred to in the Contract Documents, or has been damaged prior to
Owner’s final payment (unless responsibility for the protection thereof has been assumed
by Owner at Substantial Completion) provided that the defect was not caused by Owner.

The word “furnish,” when used in connection with services, materials, or equipment, shall
mean to supply and deliver said services, materials or equipment to the Site (or some
other specified location) ready for use or installation and in usable or operable condition.

The word “install,” when used in connection with services, materials, or equipment, shall
mean to put into use or place in final position said services, materials or equipment or
equipment complete and ready for intended use.

The words “perform” or “provide” when used in connection with services, materials, or
equipment, shall mean to furnish and install said services, materials, or equipment
complete and ready for intended use.

When “furnish,” “install,” “perform,” or “provide” is not used in connection with services,
materials, or equipment in a context clearly requiring an obligation of Ampirical,
“provide” is implied.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with that meaning.

ARTICLE 2 — PRELIMINARY MATTERS

2.01  Delivery of Bonds and Evidence of Insurance

A. Bonds: When Ampirical delivers the executed Agreements to Owner, Ampirical shall also
deliver to Owner such Bonds as Ampirical may be required to furnish in accordance with
Paragraph 6.01.A.

B. Evidence of Insurance: Before any Work is started, Ampirical and Owner shall each deliver to
the other those certificates of insurance that Ampirical and Owner respectively are required
to purchase and maintain in accordance with Article 6.

2.02  Copies of Documents

A. Owner shall furnish to Ampirical four printed copies of the Contract (including one fully
executed counterpart of the Agreement), and one copy in electronic portable document
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format (PDF). Additional printed copies will be furnished upon request at the cost of
reproduction.

2.03  Conceptual Documents

A. Ampirical’s Review of Conceptual Documents:

1.

Ampirical acknowledges that the Conceptual Documents furnished by Owner are
preliminary and incomplete, and subject to stated limitations and reservations.

Ampirical shall carefully review, analyze, and verify the contents and suitability of the
Conceptual Documents before proceeding with the Work (including but not limited to the
Design Professional Services).

Ampirical shall promptly report in writing to Owner any conflict, error, ambiguity, or
discrepancy that Ampirical may discover in the Conceptual Documents, whether during
such review or at any later point.

Upon receipt of a report from Ampirical that there is a conflict, error, ambiguity, or
discrepancy in the Conceptual Documents, Owner shall either provide a written
interpretation, clarification, or correction to Ampirical, or authorize Ampirical to correct
or resolve the issue under a Change Order providing an equitable adjustment in Contract
Times or Contract Price, or both.

Ampirical shall not proceed with any Work affected by a reported conflict, error,
ambiguity, or discrepancy in the Conceptual Documents until the issue is resolved.

B. Subject to the foregoing review and reporting obligations, Ampirical may use the Conceptual
Documents as a partial basis for performing or furnishing Design Professional Services,
including the preparation of Design Submittals such as the Construction Drawings and
Construction Specifications, but despite any such use of the Conceptual Documents Ampirical
nonetheless shall be responsible to Owner for the quality and soundness of the Design
Professional Services.

2.04  Before Starting the Work

A. Preliminary Schedules: Within 14 days after commencement of the Contract Times (unless
otherwise specified in the Contract Documents), Ampirical shall submit the following to
Owner for Owner’s timely review:

1.

A Level Il Schedule indicating dates of engineering, procurement, and construction
activities, submittals, and milestones as summary tasks. Summary tasks will expand upon
the Level | Schedule activities submitted with the project estimate and will interconnected
to identify the project’s critical path. Level Il Schedule and all subsequent project
schedules shall be developed utilizing Primavera’s P6 software. Schedules shall be
submitted in PDF and .xer formats;

A Project Milestone Schedule (separate from but in agreement with the Level |l Schedule)
outlining project milestone completion dates and dollar values. Milestone schedule shall
indicate the percentage of the total Contract Price held by each Milestone’s dollar value.
Milestone schedule shall be submitted in Excel format, so Milestones can be tracked and
updated throughout the project; and

A preliminary cash flow projection estimating that portion of the Contract Price to be due
during each month of performance.
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2.05

2.06

2.07

2.08

Authorized Representatives

A.

The Authorized Representative for each party has been designated in the Agreement. A party
may change its Authorized Representative at any time by giving notice to the other party of
the name, mailing and delivery addresses, e-mail address, and telephone numbers of the new
Authorized Representative.

Initial Conference

A

Within 20 days after the Contract Times start to run, Ampirical will arrange a conference
attended by Owner and Ampirical and others as appropriate to establish a working
understanding among the parties as to the Work and to discuss the design concepts,
schedules referred to in Paragraph 2.04.A, procedures for handling Submittals, processing
Applications for Payment, maintaining required records, and other matters.

Review of Schedules

A

Not less than 10 days before submission of the first Application for Payment (unless otherwise
provided in the Contract Documents), Ampirical will arrange a conference attended by
Ampirical, Owner, and others as appropriate to review and discuss the schedules submitted
in accordance with Paragraph 2.04.A. Ampirical shall have an additional 10 days after the
conference to make corrections and adjustments and to complete and resubmit the schedules
for Owner’s acceptance. No progress payment shall be made to Ampirical until Ampirical
submits schedules that comply with the following requirements:

1. Ampirical’s progress schedule shall provide an orderly progression of the Work to
completion within any specified Milestones and the Contract Times.

2. Ampirical’s schedule of Submittals shall provide a workable arrangement for submitting,
reviewing, and processing Submittals in accordance with Article 8.

3. Ampirical’s Schedule of Values shall provide a reasonable allocation of the Contract Price
to component parts of the Work.

Electronic Transmittals

A.

Except as otherwise stated elsewhere in the Contract, the Owner and Ampirical may transmit,
and shall accept, Project-related correspondence, text, data, documents, drawings,
information, and graphics, including but not limited to Submittals, in electronic media or
digital format, either directly, or through access to a secure Project website.

If the Contract does not establish protocols for electronic or digital transmittals, then Owner
and Ampirical shall jointly develop such protocols.

Unless expressly stated otherwise elsewhere in this Contract, Ampirical shall not be obligated
to furnish documents (including but not limited to Construction Drawings, Construction
Specifications, or Record Drawings and Record Specifications) to Owner in any executable,
native-file format.

When transmitting items in electronic media or digital format, the transmitting party makes
no representations as to long term compatibility, usability, or readability of the items resulting
from the recipient’s use of software application packages, operating systems, or computer
hardware differing from those used in the drafting or transmittal of the items, or from those
established in applicable transmittal protocols.
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ARTICLE 3 — DOCUMENTS: INTENT, AMENDING, REUSE

3.01 Contract Documents

A.

The Contract Documents are complementary; what is called for by one is as binding as if called
for by all.

It is the intent of the Contract Documents to require the design and construction of a
functionally complete project, including procurement of required materials and equipment.

Ampirical shall prepare or furnish Construction Drawings and Construction Specifications that
are in accord with the Contract Documents and that describe a functionally complete Project
to be constructed in accordance with such Construction Drawings and Construction
Specifications, as duly modified.

The Contract supersedes prior negotiations, representations, or agreements, whether written
or oral.

Ampirical will furnish or perform all labor, documentation, services (including professional
services), materials, and equipment that may reasonably be inferred from the Contract
Documents or from prevailing custom or trade usage as being required to produce the
intended result whether or not specifically called, for at no additional cost to Owner.

3.02  Reference Standards

A.

Standards, Specifications, Codes, Laws or Regulations:

1. Reference to standards, specifications, manuals or codes of any technical society,
organization or association, or to Laws or Regulations, whether such reference be specific
or by implication, shall mean the standard, specification, manual, code, or Laws or
Regulations in effect on the Effective Date except as may be otherwise specifically stated
in the Contract Documents.

2. No provision of any such standard, specification, manual, or code, or instruction of a
Supplier, shall be effective to change the duties and responsibilities of Owner, Ampirical,
or any of their subcontractors, consultants, agents, or employees from those set forth in
the Contract Documents, nor shall it be effective to assign to Owner or its officers,
directors, members, partners, employees, agents, consultants, or subcontractors any
duty or authority to supervise or direct the furnishing or performance of the Work or any
duty or authority to undertake responsibility inconsistent with the provisions of the
Contract Documents.

3.03 Resolving Discrepancies

A.

If there is a discrepancy between (1) the Conceptual Documents or other Contract Documents
issued with the Request for Qualifications or Request for Proposals and (2) the Proposal, the
Proposal will control.

If there is a discrepancy between (1) the Contract Documents and (2) the Construction
Drawings and Construction Specifications, the Contract Documents will control unless
Ampirical gave notice of the discrepancy in a Submittal, and Owner approved the Submittal,
pursuant to the provisions of Article 8.
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3.04  Ownership and Reuse of Documents

A. All documents prepared for or furnished to Owner by Ampirical pursuant to this Contract
(including but not limited to Design Submittals) are instruments of service. With respect to
such documents:

1.

Ampirical shall have and retain the ownership, title, and property rights, including
copyright, patent, intellectual property, and common law rights, in the documents.

During the course of the Project, Ampirical will provide copies of Design Submittals to
Owner for purposes of review and comment. Owner may retain copies of such documents
for its records.

Owner may use its copy of the Record Drawings and Record Specifications for Owner’s
purposes in operating and maintaining the constructed facilities.

Upon Owner’s termination of this Contract for cause pursuant to Paragraph 14.02, Owner
shall receive a limited, non-exclusive license to use any completed Design Submittals in
continuing the Project, subject to the limitations in this Paragraph 3.04.

The documents prepared or furnished by Ampirical under this Contract, regardless of
ownership, transfer, license, completion status, or termination of the Contract, are for
Ampirical’s use, and are not intended or represented to be suitable for use on the Project
by Owner or any party other than Ampirical, or for reuse by Owner or others on
extensions of the Project or on any other project, except as otherwise stated in this
Contract. Any use or reuse by Owner or others on Owner’s behalf will be at Owner’s sole
risk, and without liability or legal exposure to Ampirical, the Project Design Professionals,
or their subconsultants, and Owner shall indemnify and hold harmless Ampirical, the
Project Design Professionals, and their subconsultants from all claims, damages, losses
and expenses, including attorneys’ fees, arising out of or resulting from any such use or
reuse.

ARTICLE 4 — COMMENCEMENT AND PROGRESS OF THE WORK

4.01 Commencement of Contract Times

A. The Contract Times will commence to run on the Effective Date of the Contract.

4.02  Starting the Work

A. Ampirical shall start to perform the Work as of the Effective Date of the Contract. No
Construction shall be done at the Site prior to the Effective Date of the Contract.

4.03  Progress Schedule

A. Owner may rely on the progress schedule established in accordance with Paragraph 2.04, as
duly adjusted, in planning and conducting ongoing operations and other work at the Site.

B. Ampirical shall adhere to the progress schedule established in accordance with Paragraph
2.04 as it may be adjusted from time to time, as provided below:

1.

Ampirical shall submit to Owner proposed adjustments in the progress schedule that will
not change the Contract Times (or Milestones). Owner shall accept such adjustments
provided that Owner, in planning and conducting ongoing operations and other work at
the Site, has not reasonably relied on the schedule element that is proposed to be
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C.

adjusted. If Owner has so relied, then Owner and Ampirical shall promptly meet and seek
a resolution that addresses the objectives of both parties, or adjust the Contract Price.

2. Ampirical shall submit proposed adjustments in the progress schedule that will change
the Contract Times (including Milestones) in accordance with the requirements of
Paragraph 11.06. Such adjustments may only be made by a Change Order.

Continuing the Work: Ampirical shall continue the Work and adhere to the progress schedule
during all disputes or disagreements with Owner. No undisputed Work shall be delayed or
postponed pending resolution of any disputes or disagreements, except as Ampirical and
Owner may otherwise agree in writing.

4.04  Delays in Ampirical’s Progress

A.

If Owner or anyone for whom Owner is responsible delays, disrupts, or interferes with the
performance or progress of the Work, then Ampirical shall be entitled to an equitable
adjustment in the Contract Times and Contract Price. Ampirical’s entitlement to an
adjustment of the Contract Times is conditioned on such adjustment being essential to
Ampirical’s ability to complete the Work within the Contract Times.

Ampirical shall not be entitled to an adjustment in Contract Price or Contract Times for delay,
disruption, or interference within the control of Ampirical. Delay, disruption, and interference
attributable to and within the control of a Project Design Professional, Construction
Subcontractor, or Supplier shall be deemed to be delays within the control of Ampirical.

If Ampirical’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Ampirical, and those
for which they are responsible, then Ampirical shall be entitled to an equitable adjustment in
Contract Times. Ampirical’s entitlement to such an adjustment of the Contract Times is
conditioned on such adjustment being essential to Ampirical’s ability to complete the Work
within the Contract Times. Such an adjustment shall be Ampirical’s sole and exclusive remedy
for the delays, disruption, and interference described in this paragraph. Causes of delay,
disruption, or interference that may give rise to an adjustment in Contract Times under this
paragraph include but are not limited to the following:

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. Abnormal weather conditions;

3. Acts or failures to act of utility owners (other than those performing other work at or
adjacent to the Site by arrangement with the Owner, as contemplated in Article 9);

4, Acts of war or terrorism; and
5. Declared pandemics.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated with
reasonable accuracy, and those resulting from Hazardous Environmental Conditions, are
governed by Article 5.

Paragraph 9.03 governs delays, disruption, and interference to the performance or progress
of the Work resulting from the performance of certain other work at or adjacent to the Site.
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F. Ampirical shall not be entitled to an adjustment in Contract Price or Contract Times for any
delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Ampirical.

G. If Ampirical seeks an adjustment in Contract Price or Contract Times under this paragraph,
Ampirical shall submit a request for a Change Order to Owner within 30 days of the
commencement of the delaying, disrupting, or interfering event.

ARTICLE5 —SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS ENVIRONMENTAL
CONDITIONS

5.01 Auvailability of Lands

A. Owner shall furnish the Site. Owner shall notify Ampirical of any encumbrances or restrictions
not of general application but specifically related to use of the Site with which Ampirical will
have to comply in performing the Work.

B. Upon reasonable written request, Owner shall furnish Ampirical with a current statement of
record legal title and legal description of the lands upon which the Construction is to be
performed and Owner’s interest therein as necessary for giving notice of or filing a mechanic’s
or construction lien against such lands in accordance with applicable Laws or Regulations.

C. Ampirical shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

5.02  Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas:

1. Ampirical shall confine construction equipment, the storage of materials and equipment,
and the operations of construction workers to the Site and other areas permitted by Laws
or Regulations, and shall not unreasonably encumber the Site and other areas with
construction equipment or other materials or equipment. Ampirical shall assume full
responsibility for any damage to any land or area adjacent to the Site, or to the owner or
occupant thereof, resulting from the performance of the Work.

2. Should any claim be made by any such owner or occupant because of the performance of
Work, Ampirical shall promptly settle with such other party by negotiation, or otherwise
resolve the claim by arbitration or other dispute resolution proceeding, or at law.

3. Tothe fullest extent permitted by Laws or Regulations, Ampirical shall indemnify and hold
harmless Owner against all claims, costs, losses and damages (including, but not limited
to, fees of engineers, architects, attorneys and other professionals and court and
arbitration or other dispute resolution costs) arising out of or resulting from any claim
brought by any such owner or occupant against Owner, or any other party indemnified
hereunder to the extent caused by or based upon Ampirical’s performance of the
Construction.

4. Ampirical shall not assume responsibility, and shall not owe any defense or indemnity to
Owner for claims asserted by any property owner or occupant arising out of any dispute
regarding the metes, bounds or legal and/or physical description and/or definition of the
Site.

5. In the event that Owner requests or demands that Ampirical provide defense or
indemnity for any claims, costs, losses or damages pursuant to this Article, upon
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B.

Ampirical’s acceptance of such request or demand, Owner agrees that Ampirical shall
have the right to assume full control of Owner’s defense against any such claims, costs,
losses or damages, utilizing counsel chosen by Ampirical, and Owner agrees to waive any
conflicts of interest related to Ampirical’s defense of those claims.

Removal of Debris: During the performance of the Construction, Ampirical shall keep the
premises free from accumulations of waste materials, rubbish, and other debris resulting
from the Construction. Removal and disposal of such waste materials, rubbish, and other
debris shall conform to applicable Laws or Regulations.

Cleaning: Prior to Substantial Completion, Ampirical shall clean the Site and make it ready for
utilization by Owner. At completion of Construction, Ampirical shall remove all tools,
appliances, construction equipment, temporary construction and machinery, and surplus
materials and shall restore to original condition all property not designated for alteration by
the Contract Documents.

Loading Structures: Ampirical shall not load nor permit any part of any structure to be loaded
in any manner that will endanger the structure, nor shall Ampirical subject any part of the
Construction or adjacent property to stresses or pressures that will endanger it.

5.03  Reference Points

A.

Ampirical shall be responsible for laying out the Work and shall protect and preserve
reference points and property monuments established by Owner, and shall make no changes
or relocations of such reference points or monuments without the prior written approval of
Owner. Ampirical shall report to Owner whenever any reference point or property monument
is lost or destroyed, or requires relocation because of necessary changes in grades or
locations, and shall be responsible for the accurate replacement or relocation of such
reference points or property monuments by professionally qualified personnel.

5.04  Differing Site Conditions

A.

Ampirical shall promptly, and before the conditions are disturbed, give a written notice to
Owner of (i) subsurface or latent physical conditions at the Site (whether discovered during
investigation of the Site or during Construction) which differ materially from those indicated
in the Contract Documents, or in any Technical Data, or (ii) physical conditions at the Site, of
an unusual nature, which differ materially from those ordinarily encountered and generally
recognized as physical and/or logistical obstructions to Ampirical’s performance of the Work.

Owner will investigate the Site conditions promptly after receiving the notice. Ampirical shall
supplement the notice by promptly submitting to Owner any additional information regarding
schedule and cost impacts, and a specific request for a Change Order. Owner shall then make
a determination regarding the site condition and the impact, if any, on Contract Price and
Contract Times. If the conditions do materially so differ and cause an increase or decrease in
Ampirical’s cost of, or the time required for, performing any part of the Work, whether or not
changed as a result of the conditions, an equitable adjustment shall be made under this clause
and the Contract Price or Times modified in writing by Change Order in accordance with
Article 11.

No request by Ampirical for an equitable adjustment under this Paragraph 5.04 shall be
allowed unless Ampirical has given the written notice required.
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D. The provisions of this Paragraph 5.04 are not intended to apply to a Hazardous Environmental

Condition or Underground Facility uncovered or revealed at the Site.

5.05 Underground Facilities

A. Procedure for Identifying Underground Facilities: Promptly after the Effective Date of the

B.

Contract, Ampirical shall review the Underground Facilities Data furnished by Owner and use
ASCE 38, “Standard Guideline for the Collection and Depiction of Existing Subsurface Utility
Data,” as a basis for establishing a procedure (“Underground Facilities Procedure”) for the
further identification, investigation, and mapping of Underground Facilities at or adjacent to
the Site. Ampirical shall establish and use the Underground Facilities Procedure to aid in the
provision of Design Professional Services and the performance of Construction, and to reduce
and manage risks associated with Underground Facilities. Such Underground Facilities
Procedure shall take into account the Site and the nature of the Project.

1. The Underground Facilities Procedure shall include a plan to keep Underground Facilities
information current as Ampirical proceeds with the provision of Design Professional
Services, and to add new or relocated Underground Facilities information to the base
utility or Site drawings.

2. To manage the potential impact of design changes on Underground Facilities, Ampirical
shall modify or reapply the Underground Facilities Procedure as the design progresses
and changes.

Ampirical’s Responsibilities: Unless otherwise expressly provided in the Contract, Ampirical
shall have full responsibility for the following; and, subject to the provisions of Paragraphs
5.05.C, D, and E, the cost of all of the following will be included in the Contract Price:

1. Establishing and executing the Underground Facilities Procedure referred to in Paragraph
5.05.A, including updating, modification, and reapplication duties;

2. Coordinating the Work with the owners (including Owner) of such Underground Facilities,
during the provision of Design Professional Services and Construction;

3. Verifying the actual location of specific Underground Facilities through exposure, as
needed for the Design Professional Services;

4. Complying with applicable state and local utility damage prevention Laws and Regulations
during Construction; and

5. The safety and protection of all existing Underground Facilities at the Site, and repairing
any damage to such Underground Facilities resulting from the Construction, subject to
the provisions of Paragraph 5.05.D.

Results of Ampirical’s Execution of Underground Facilities Procedure: If, during the execution
of the Underground Facilities Procedure referred to in Paragraph 5.05.A, Ampirical identifies
an Underground Facility that was not shown or indicated in the Underground Facilities Data,
or was not shown or indicated with reasonable accuracy, causing an increase or decrease in
Ampirical’s cost of, or the time required for, providing Design Professional Services or
performing the Construction, then Ampirical shall submit to Owner a request for a Change
Order seeking an equitable adjustment to the Contract Price or Times under this clause. Such
request shall be made within 30 days of the identification of the Underground Facility in
question.
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D. Underground Facility Found During Construction: If Ampirical believes that an Underground
Facility that is uncovered, exposed, or revealed at the Site during Construction was not shown
or indicated in the Underground Facilities Data, or was not shown or indicated with
reasonable accuracy, and also that such Underground Facility was not identified or mapped
with reasonable accuracy despite Ampirical’s adequate establishment and execution of the
Underground Facilities Procedure referred to in Paragraph 5.05.A, then Ampirical shall
promptly give written notice to Owner, and supplement the notice by submitting to Owner a
request for a Change Order seeking an equitable adjustment to the Contract Price or Times
under this clause. Such request shall be made within 30 days of the uncovering or revealing
of the Underground Facility in question.

1. Owner’s Review: Owner will investigate the Underground Facility found during
Construction promptly after receiving the notice. If Owner concurs with Ampirical that
the Underground Facility that is uncovered, exposed, or revealed at the Site was not
shown or indicated in the Underground Facilities Data, or was not shown or indicated
with reasonable accuracy, and further was not identified or mapped with reasonable
accuracy despite Ampirical’s adequate establishment and execution of the Underground
Facilities Procedure referred to in Paragraph 5.05.A, causing an increase or decrease in
Ampirical’s cost of, or the time required for, performing any part of the Work, whether or
not changed as a result of the actual location, then an equitable adjustment shall be made
under this clause and the Contract Price or Times modified in writing by Change Order in
accordance with Article 11. If Owner does not concur with Ampirical, then Owner shall so
indicate in writing, with a specific explanation of the reason for non-concurrence.

2. No request by Ampirical for an equitable adjustment under Paragraph 5.05.D shall be
allowed unless Ampirical has given the written notice required.

E. Inadequate Establishment or Execution of Underground Facilities Procedure: If Ampirical does
not establish an Underground Facilities Procedure that is (1) adequate for the Site and the
nature of the Project and (2) consistent with the guidelines set forth in ASCE 38, “Standard
Guideline for the Collection and Depiction of Existing Subsurface Utility Data,” or Ampirical
does not adequately execute a duly established Underground Facilities Procedure, then
Ampirical shall bear all costs associated with the presence of an Underground Facility that was
not identified or located with reasonable accuracy, including but not limited to delay,
redesign, relocation, and increased Construction costs, if such Underground Facility would
have been identified and located with reasonable accuracy by an adequate and properly
executed Underground Facilities Procedure that was consistent with ASCE 38.

5.06  Hazardous Environmental Conditions at Site

A. Reliance by Ampirical on Technical Data Authorized: Ampirical may rely on the accuracy of the
Technical Data with respect to environmental conditions at the Site.

B. Ampirical shall not be responsible for removing or remediating any Hazardous Environmental
Condition encountered, uncovered, or revealed at the Site unless such removal or
remediation is expressly identified in the Contract Documents to be within the scope of the
Work.

C. Ampirical shall be responsible for controlling, containing, and duly removing all Constituents
of Concern brought to the Site by Ampirical, Project Design Professionals, Construction
Subcontractors, Suppliers, or anyone else for whom Ampirical is responsible, and for any
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associated costs; and for the costs of removing and remediating any Hazardous
Environmental Condition created by the presence of any such Constituents of Concern.

If Ampirical encounters, uncovers, or reveals a Hazardous Environmental Condition (whether
during Site investigation or during Construction) whose removal or remediation is not
expressly identified in the Contract Documents as being within the scope of the Work, or if
Ampirical or anyone for whom Ampirical is responsible creates a Hazardous Environmental
Condition, then Ampirical shall immediately: (1) secure or otherwise isolate such condition;
(2) stop all Work in connection with such condition and in any area affected thereby (except
in an emergency as required by Paragraph 7.16); and (3) notify Owner (and promptly
thereafter confirm such notice in writing). Owner shall promptly determine whether to retain
a qualified expert to evaluate such condition or take corrective action, if any, and take such
actions as are necessary to permit Owner to timely obtain required permits and provide
Ampirical the written notice required by Paragraph 5.06.E. If Ampirical or anyone for whom
Ampirical is responsible created the Hazardous Environmental Condition in question, then
Owner may remove and remediate the Hazardous Environmental Condition, and impose a
set-off against payments to account for the associated costs.

Ampirical shall not resume Work in connection with such Hazardous Environmental Condition
or in any affected area until after Owner has obtained any required permits related thereto,
and delivered written notice to Ampirical either (1) specifying that such condition and any
affected area is or has been rendered safe for the resumption of Work, or (2) specifying any
special conditions under which such Work may be resumed safely.

If after receipt of such written notice Ampirical does not agree to resume such Work based
on a reasonable belief it is unsafe, or does not agree to resume such Work under such special
conditions, then the portion of the Work that is in the area affected by such condition shall
be deleted from the Work, following the contractual change procedures in Article 11. Owner
may have such deleted portion of the Work performed by Owner’s own forces or others in
accordance with Article 9.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Ampirical, Project Design Professionals, Construction Subcontractors, and the
officers, directors, members, partners, employees, agents, consultants, and subcontractors of
each and any of them from and against all claims, costs, losses, and damages (including but
not limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to a
Hazardous Environmental Condition, provided that such Hazardous Environmental Condition
(1) was not shown or indicated in the Contract Documents or the Technical Data, or identified
in the Contract Documents to be included within the scope of the Work, and (2) was not
created by Ampirical or by anyone for whom Ampirical is responsible. Nothing in this
Paragraph 5.06.G shall obligate Owner to indemnify any individual or entity from and against
the consequences of that individual’s or entity’s own negligence.

To the fullest extent permitted by Laws and Regulations, Ampirical shall indemnify and hold
harmless Owner and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute resolution costs) arising out of or
relating to Ampirical’s failure to control, contain, or remove a Constituent of Concern brought
to the Site by Ampirical or by anyone for whom Ampirical is responsible, or to a Hazardous
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Environmental Condition created by Ampirical or by anyone for whom Ampirical is
responsible. Nothing in this Paragraph 5.06.H shall obligate Ampirical to indemnify any
individual or entity from and against the consequences of that individual’s or entity’s own
negligence.

ARTICLE 6 — BONDS AND INSURANCE

6.01

6.02

Performance, Payment, and Other Bonds

A

Ampirical shall furnish a performance bond and a payment bond, each in an amount at least
equal to the Contract Price, as security for the faithful performance and payment of
Ampirical’s obligations under the Contract. These bonds shall remain in effect until one year
after the date when final payment becomes due, or until completion of the correction period
specified in Paragraph 13.08, whichever is later, except as provided otherwise by Laws or
Regulations, the terms of a prescribed bond form, the Supplementary Conditions, or other
specific provisions of the Contract. Ampirical shall also furnish such other bonds as are
required by the Supplementary Conditions or other specific provisions of the Contract.

All bonds shall be in the form prescribed by the Contract except as provided otherwise by
Laws or Regulations, and shall be executed by such sureties as are named in “Companies
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companies” as published in Circular 570 (as amended and supplemented) by the
Financial Management Service, Surety Bond Branch, U.S. Department of the Treasury. A bond
signed by an agent or attorney-in-fact must be accompanied by a certified copy of that
individual’s authority to bind the surety. The evidence of authority shall show that it is
effective on the date the agent or attorney-in-fact signed the accompanying bond.

Ampirical shall obtain the required bonds from surety companies that are duly licensed or
authorized in the jurisdiction in which the Project is located to issue bonds in the required
amounts.

If the surety on a bond furnished by Ampirical is declared bankrupt or becomes insolvent, or
its right to do business is terminated in any state or jurisdiction where any part of the Project
is located, or the surety ceases to meet the requirements above, then Ampirical shall
promptly notify Owner and shall, within 20 days after the event giving rise to such notification,
provide another bond and surety, both of which shall comply with the bond and surety
requirements above.

If Ampirical has failed to obtain a required bond, Owner may exclude the Ampirical from the
Site and exercise Owner’s termination rights under Article 14.

Upon request to either Owner or Ampirical from any Construction Subcontractor, Project
Design Professional, Supplier, or other person or entity claiming to have furnished labor,
services, materials, or equipment used in the performance of the Work, the recipient of the
request shall provide a copy of the payment bond to such person or entity.

Insurance — General Provisions

A.

Owner and Ampirical shall obtain and maintain insurance as required in this Article and in the
Supplementary Conditions.

Allinsurance required by the Contract to be purchased and maintained by Owner or Ampirical
shall be obtained from insurance companies that are duly licensed or authorized, in the state
or jurisdiction in which the Project is located, to issue insurance policies for the required limits
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and coverages. Unless a different standard is indicated in the Supplementary Conditions, all
companies that provide insurance policies required under this Contract shall have an A.M.
Best rating of A-VII or better.

All insurance required by the Contract to be purchased and maintained by Ampirical shall be
primary and without contribution by insurance maintained by Owner.

Ampirical shall require (a) its Construction Subcontractors and Engineer (and any other
Project Design Professional that is an independent individual or entity) to purchase and
maintain commercial general liability, automobile liability, workers’ compensation,
employer’s liability, professional liability (as applicable), and umbrella or excess liability
insurance, and (b) its Construction Subcontractors to purchase and maintain contractor’s
pollution liability insurance. All such required insurance shall meet the same requirements for
the applicable category of insurance established in this Contract for Ampirical, unless
otherwise indicated in the Supplementary Conditions.

Ampirical shall deliver to Owner, with copies to each additional insured (as identified in this
Article, in the Supplementary Conditions, or elsewhere in the Contract), certificates of
insurance establishing that Ampirical has obtained and is maintaining the policies, coverages,
and endorsements required by the Contract. Upon request by Owner or any other insured,
Ampirical shall also furnish other evidence of such required insurance, including but not
limited to copies of policies and endorsements, documentation of applicable self-insured
retentions (if permitted) and deductibles, and evidence of insurance required to be purchased
and maintained by Ampirical’s Construction Subcontractors, Engineer, and any other Project
Design Professional that is an independent individual or entity. Ampirical may block out
(redact) any confidential premium or pricing information contained in any policy or
endorsement furnished under this provision.

Owner shall deliver to Ampirical, with copies to each additional insured (as identified in this
Article, the Supplementary Conditions, or elsewhere in the Contract), certificates of insurance
establishing that Owner has obtained and is maintaining the policies, coverages, and
endorsements required of Owner by the Contract (if any). Upon request by Ampirical or any
other insured, Owner shall also provide other evidence of such required insurance (if any),
including but not limited to copies of policies and endorsements, and documentation of
applicable self-insured retentions and deductibles. Owner may block out (redact) any
confidential premium or pricing information contained in any policy or endorsement
furnished under this provision.

Failure of Owner or Ampirical to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or Ampirical
to identify a deficiency in compliance from the evidence provided, shall not be construed as
a waiver of the other party’s obligation to obtain and maintain such insurance.

If either party does not purchase or maintain all of the insurance required of such party by
the Contract, such party shall notify the other party in writing of such failure to purchase prior
to the start of the Work, or of such failure to maintain prior to any change in the required
coverage.

Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect to obtain equivalent insurance to protect such other
party’s interests at the expense of the party who was required to provide such coverage, and
the Contract Price shall be adjusted accordingly.
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J.  Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Ampirical or Ampirical’s interests.

K. The insurance and insurance limits required herein shall not be deemed as a limitation on
Ampirical’s liability under the indemnities granted to Owner and other individuals and entities
in the Contract.

6.03  Ampirical’s Insurance

A. Workers’ Compensation and Employer’s Liability: Ampirical shall purchase and maintain
workers’ compensation and employer’s liability insurance for claims under workers’
compensation, disability benefits, and other similar employee benefit acts.

B. Commercial General Liability—Claims Covered: Ampirical shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of Ampirical,
on an occurrence basis, against:

1. Claims for damages because of bodily injury, sickness or disease, or death of any person
other than Ampirical’s employees.

2. Claims for damages insured by reasonably available personal injury liability coverage.

3. Claims for damages, other than to the Work itself, because of injury to or destruction of
tangible property wherever located, including loss of use resulting therefrom.

C. Commercial General Liability—Form and Content: Ampirical’s commercial liability policy shall
be written on a 1996 (or later) ISO commercial general liability form (occurrence form) and
include the following coverages and endorsements:

1. Products and completed operations coverage:
Blanket contractual liability coverage, to the extent permitted by law.

Broad form property damage coverage.

Underground, explosion, and collapse coverage.

2

3

4. Severability of interests.
5

6. Personal injury coverage.
7

Additional insured endorsements that include both ongoing operations and products and
completed operations coverage through ISO Endorsements CG 20 10 04-13 and CG 20 37
04-13 (together). If Ampirical demonstrates to Owner that the specified 1SO
endorsements are not commercially available, then Ampirical may satisfy this
requirement by providing equivalent endorsements.

D. Commercial General Liability—Excluded Content: The commercial general liability insurance
policy, including its coverages, endorsements, and incorporated provisions, shall not include
any of the following:

1. Any provisions resulting in the erosion of insurance limits by defense costs.
2. Any limitation or exclusion based on the nature of Ampirical’s work.
3. Any professional liability exclusion broader in effect than I1SO form CG 22 79 4-13.

E. Automobile liability: Ampirical shall purchase and maintain automobile liability insurance
against claims for damages because of bodily injury or death of any person or property
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damage arising out of the ownership, maintenance, or use of any motor vehicle. The
automobile liability policy shall be written on an occurrence basis. Coverage shall be provided
for all owned, hired, and non-owned autos.

Umbrella or excess liability: Ampirical shall purchase and maintain umbrella or excess liability
insurance written over the underlying employer’s liability, commercial general liability, and
automobile liability insurance described in the paragraphs above. Subject to industry-
standard exclusions, the coverage afforded shall be procured on a “follow the form” basis as
to each and every one of the underlying policies. Ampirical may meet the combined limits of
insurance (underlying policy plus applicable umbrella or excess) specified for employer’s
liability, commercial general liability, and automobile liability through the primary policies
alone, or through combinations of the primary insurance policies and an umbrella or excess
liability policy that follows the form of the underlying policy, as specified herein.

Contractor’s pollution liability insurance: Ampirical shall purchase and maintain a policy
covering third-party injury and property damage claims, including clean-up costs, as a result
of pollution conditions arising from Ampirical’s operations and completed operations. This
insurance shall be maintained for no less than three years after final completion.

Additional insureds: Ampirical’s commercial general liability, automobile liability, umbrella or
excess, and pollution liability policies shall include and list as the Owner as additional insured
Owner and entities identified as required additional insureds in the Supplementary Conditions
and the insurance afforded to these additional insureds shall provide primary coverage for all
claims covered thereby (including as applicable those arising from both ongoing and
completed operations) on a non-contributory basis. Ampirical shall obtain all necessary
endorsements to support these requirements.

Professional liability insurance:

1. Ampirical shall be responsible for purchasing and maintaining professional liability
insurance. This insurance shall provide protection against claims arising out of
performance of professional design or related services, and caused by a negligent error,
omission, or act for which Ampirical is legally liable.

2. Any professional liability insurance required under this Contract shall be maintained
throughout the duration of the Contract and for a minimum of three years after
Substantial Completion. For each claims-made professional liability policy furnished and
maintained to satisfy the requirements of this Paragraph 6.03.1, the retroactive date on
the policy shall pre-date the commencement of furnishing services on the Project.

General provisions: The policies of insurance required by this Paragraph 6.03 shall:
1. Include at least the specific coverages provided in this Article.

2. Be written for not less than the limits of coverage provided in this Article and in the
Supplementary Conditions, or required by Laws or Regulations, whichever is greater.

3. Contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed, or renewal refused until at least 30 days written notice (10 days’
prior written notice in the event of nonpayment) has been given to the Owner.

4. Remain in effect at least until final payment and Ampirical’s departure from the Site (and
longer if expressly required elsewhere in this Contract), and at all times thereafter when
Ampirical may be correcting, removing, or replacing defective Construction as a warranty
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or correction obligation, or otherwise, or returning to the Site to conduct other tasks
arising from the Contract Documents.

6.04  Owner’s Liability Insurance

A.

In addition to the liability insurance required to be provided by Ampirical, the Owner, at
Owner’s option and expense, may purchase and maintain Owner’s own liability insurance to
protect Owner against claims which may arise with respect to the Project.

Owner’s liability policies, if any, operate separately and independently from policies required
to be provided by Ampirical, and Ampirical cannot rely upon Owner’s liability policies for any
of Ampirical’s obligations to the Owner or third parties.

6.05  Property Insurance

A

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Ampirical shall
purchase and maintain builder’s risk insurance upon the Construction on a completed value
basis, in the amount of the full insurable replacement cost thereof (subject to such deductible
amounts as may be provided in the Supplementary Conditions or required by Laws and
Regulations). This insurance shall:

1. Include the Owner, Ampirical, and all Construction Subcontractors as insureds. For
purposes of the remainder of this Paragraph 6.05 and Paragraph 6.06, and any
corresponding Supplementary Conditions, the parties required to be insured shall
collectively be referred to as “insureds.”

2. Be written on a builder’s risk “all risk” policy form that shall at least include insurance for
physical loss or damage to the Construction and shall insure against at least the following
perils or causes of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle
impact; aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown,
boiler explosion, and artificially generated electric current; earthquake; volcanic activity,
and other earth movement; flood; collapse; explosion; debris removal; demolition
occasioned by enforcement of Laws and Regulations; water damage (other than that
caused by flood); and such other perils or causes of loss as may be specifically required
by the Supplementary Conditions. If any of the specified perils or cause of loss are not
commercially available or available at a sublimited amount, such insurance may be
provided through other insurance policies acceptable to Owner and Ampirical or not
required to be provided as agreed upon by Owner and Ampirical.

3. Extend to cover damage or loss to insured property while in temporary storage at the Site
or in a storage location outside the Site (but not including property stored at the premises
of a manufacturer or Supplier) if commercially available.

4. Extend to cover damage or loss to insured property while in transit if commercially
available.

5. Provide primary coverage for all losses and damages caused by the perils or causes of loss
covered.

Notice of Cancellation or Change: All the policies of insurance (and the certificates or other
evidence thereof) required to be purchased and maintained in accordance with this
Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not
be canceled or materially changed or renewal refused until at least 30 days written notice (10
days’ prior written notice in the event of nonpayment) has been given to the Owner.

MODIFIED Version of EJCDC® D-700
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 21 of 49




6.06

Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for
costs not covered because of the application of a policy deductible.

Additional Insurance: If Ampirical elects to obtain other special insurance to be included in or
supplement the builder’s risk or property insurance policies provided under this Paragraph
6.05, it may do so at Ampirical’s expense.

Insurance of Other Property: If the express insurance provisions of the Contract do not require
or address the insurance of a property item or interest, such as tools, construction equipment,
or other personal property owned by Ampirical, a Construction Subcontractor, or an
employee of Ampirical or a Construction Subcontractor, then the entity or individual owning
such property item will be responsible for deciding whether to insure it, and if so in what
amount.

Loss of Use and Delay in Start-up: Unless otherwise expressly stated elsewhere in this
Contract, the Owner is responsible, at its option, for purchase and maintenance of insurance
to protect Owner against the loss of use or delays in start-up caused by property damage.

Receipt and Application of Property Insurance Proceeds

A.

Any insured loss under the builder’s risk and other policies of property insurance required by
Paragraph 6.05 will be adjusted and settled with the named insured that purchased the policy.
Such named insured shall act as fiduciary for the other insureds, and give notice to such other
insureds that adjustment and settlement of a claim is in progress. Any other insured may state
its position regarding a claim for insured loss in writing within 15 days after notice of such
claim.

ARTICLE 7 — AMPIRICAL’S RESPONSIBILITIES

7.01

7.02

7.03

Design Professional Services

A. Ampirical shall provide the Design Professional Services needed to successfully perform and
complete the Work required under this Contract.

B. Standard of Care: The standard of care for all Design Professional Services performed or
furnished by Ampirical under this Contract will be the care and skill ordinarily used by
members of the subject profession practicing under similar circumstances at the same time
and in the same locality.

Construction

A. Ampirical shall perform and furnish the Construction pursuant to the Contract Documents,
the Construction Drawings, and the Construction Specifications, as duly modified.

B. Ampirical shall keep Owner advised as to the progress of the Construction.

Supervision and Superintendence of Construction

A.

Ampirical shall supervise, inspect, and direct the Construction competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary to
provide the Construction in accordance with the Contract Documents. Ampirical shall be
solely responsible for the means, methods, techniques, sequences, and procedures of
Construction.
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7.04

7.05

7.06

B.

At all times during the progress of Construction, Ampirical shall assign a competent resident
superintendent who shall not be replaced without written notice to Owner except under
extraordinary circumstances.

Labor; Working Hours

A

Ampirical shall provide competent, suitably qualified personnel to perform the Work as
required by the Contract Documents. Ampirical shall at all times maintain good discipline and
order at the Site.

Except as otherwise required for the safety or protection of persons or the Work or property
at the Site or adjacent thereto, and except as otherwise indicated in the Contract Documents,
and in the absence of any Laws or Regulations to the contrary, Ampirical may perform the
Construction on legal holidays, during any or all hours of the day, and on any or all days of the
week, at Ampirical’s sole discretion.

Services, Materials, and Equipment

A

Unless otherwise specified in the Contract Documents, Ampirical shall furnish or cause to be
furnished and assume full responsibility for all services, materials, equipment, labor,
transportation, construction equipment and machinery, tools, appliances, fuel, power, light,
heat, telephone, water, sanitary facilities, temporary facilities, and all other facilities and
incidentals necessary for the performance, testing, start-up, and completion of the Work.

All materials and equipment incorporated into the Work shall be as specified by Owner or in
the Construction Drawings or Construction Specifications, and unless specified otherwise shall
be new and of good quality. All warranties and guarantees specifically called for by the
Contract Documents shall expressly run to the benefit of Owner.

All materials and equipment shall be stored, applied, installed, connected, erected, protected,
used, cleaned, and conditioned in accordance with instructions of the applicable Supplier,
except as otherwise provided in the Contract Documents.

“Or Equals” and Substitutions

A

If an item of material or equipment is specified or described in the Contract Documents by
using the name of a proprietary item or the name of a particular Supplier, then during the
preparation of the proposed Construction Drawings and Construction Specifications, the
Ampirical may request that Owner authorize the use of other items of material or equipment,
or items from other proposed suppliers, by including the proposed items in the proposed
Construction Drawings or Construction Specifications, with required notice to Owner that the
Submittal contains a variation from the Contract Documents. Owner in its sole discretion may
approve the use of the item if Owner determines that the item is functionally equal to that
named and sufficiently similar so that no change in related Work will be required, taking into
consideration whether the item:

1. Isatleast equal in materials of construction, quality, durability, appearance, strength, and
design characteristics;

2. Will reliably perform at least equally well the function and achieve the results imposed by
the design concept of the completed Project as a functioning whole;

3. Has a proven record of performance and availability of responsive service; and

4. s not objectionable.
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7.07

III

B. Effect of Owner’s Determination: Neither approval nor denial of an “or-equal” request shall
result in any change in Contract Price. The denial of an “or-equal” request shall be final and
binding, and may not be reversed through an appeal under any provision of the Contract
Documents.

C. Substitutes: During the preparation of the proposed Construction Drawings and Construction
Specifications, Ampirical may propose a substitute to an item of material or equipment that
is required to be furnished by the Contract Documents. Any such proposal shall be made in a
transmittal to Owner that is separate from and independent of any Design Submittals. The
proposal shall describe the advantages, disadvantages, and changes in Contract Price or
Contract Time associated with the proposed substitute. Approval of the proposed substitute
shall be at Owner’s sole discretion. If approved, the substitute item shall be incorporated in
the Construction Drawings and Construction Specifications.

D. Design Professional Review: Before Ampirical transmits its proposal to Owner, the Project
Design Professional that designed the portion of the Work affected by the proposed “or
equal” or substitute shall review and approve the proposal.

E. Construction Drawings and Construction Specifications: “Or equal” or substitute proposals
with respect to items of material or equipment that are required in the Construction Drawings
and Construction Specifications shall be considered proposed modifications of the
Construction Drawings and Construction Specifications, and shall be governed by the
provisions of Paragraph 8.02.H.

Concerning Project Design Professionals, Construction Subcontractors, Suppliers, and Others

A. Ampirical may retain Project Design Professionals, Construction Subcontractors, and
Suppliers for the performance of parts of the Work. Such Project Design Professionals,
Construction Subcontractors, and Suppliers must be acceptable to Owner.

B. Ampirical shall retain specific Project Design Professionals, Construction Subcontractors,
Suppliers, or other individuals or entities for the performance of designated parts of the Work
if required to do so by the Contract Documents as of the Effective Date.

C. Prior to entry into any binding, Construction Subcontract, or purchase order, Ampirical shall
submit to Owner the identity of the proposed Project Design Professional, Construction
Subcontractor, or Supplier (unless Owner has already deemed such proposed contractual
party acceptable, during the bidding process or otherwise). Such proposed contractual party
shall be deemed acceptable to Owner unless Owner raises a substantive, reasonable
objection within 5 days.

D. Owner may require the replacement of any Project Design Professional, Construction
Subcontractor, Supplier, or other entity retained by Ampirical to perform any part of the Work
solely on the basis of substantive, reasonable objection after due investigation. Ampirical shall
submit an acceptable replacement for the rejected Project Design Professional, Construction
Subcontractor, Supplier, or other entity.

E. If Owner requires the replacement of any Project Design Professional, Construction
Subcontractor, Supplier, or other entity retained by Ampirical to perform any part of the
Work, then Ampirical shall be entitled to an adjustment in Contract Price or Contract Times,
or both, with respect to the replacement.
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F. No acceptance by Owner of Engineer or of any Project Design Professional, Construction
Subcontractor, Supplier, or other entity, whether initially or as a replacement, shall constitute
a waiver of the right of Owner to the completion of the Work in accordance with the Contract
Documents.

G. Ampirical shall be fully responsible to Owner for all acts and omissions of the Project Design
Professionals, Construction Subcontractors, Suppliers, and other individuals or entities
performing or furnishing any of the Work, just as Ampirical is responsible for Ampirical’s own
acts and omissions.

H. Ampirical shall be solely responsible for scheduling and coordinating the services and work of
the Project Design Professionals, Construction Subcontractors, Suppliers, and all other
individuals or entities performing or furnishing any of the Work.

I.  Ampirical shall restrict all Project Design Professionals, Construction Subcontractors,
Suppliers, and such other individuals or entities performing or furnishing any of the Work
from communicating directly with Owner, except in case of an emergency or a matter
involving public health, safety, or welfare, or as otherwise expressly allowed herein.

J.  Nothing in the Contract Documents:

1. Shall create for the benefit of any Project Design Professional, Construction
Subcontractor, Supplier, or other third-party individual or entity any contractual
relationship between Owner and such third-party individual or entity; nor

2. Shall create any obligation on the part of Owner to pay or to see to the payment of any
money due any Project Design Professional, Construction Subcontractor, Supplier, or
other third-party individual or entity except as may otherwise be required by Laws and
Regulations.

7.08  Patent Fees and Royalties

A. Ampirical shall pay all license fees and royalties and assume all costs incident to the use in the
performance of the Work or the incorporation in the Work of any invention, design, process,
product, or device which, to the best of its knowledge is the subject of patent rights or
copyrights held by others. If a particular invention, design, process, product, or device is
specified in the Conceptual Documents or other Contract Documents for use in the
performance of the Construction, and if to the actual knowledge of Owner its use is subject
to patent rights or copyrights calling for the payment of any license fee or royalty to others,
then Owner has disclosed the existence of such rights to Ampirical in the Conceptual
Documents or other Contract Documents.

B. To the fullest extent permitted by Laws or Regulations, Ampirical shall indemnify and hold
harmless Owner and Owner’s Consultant, and the officers, directors, partners, employees or
agents, and other consultants of each and any of them from and against all claims, costs,
losses and damages (including but not limited to all fees and charges of engineers, architects,
attorneys and other professionals and all court or arbitration or other dispute resolution
costs) arising out of or resulting from any infringement of patent rights or copyrights incident
to the use in the performance of the Work or resulting from the specification or incorporation
in the Work of any invention, design, process, product or device, except those required by the
Contract Documents.
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7.09

7.10

7.11

7.12

To the fullest extent permitted by Laws or Regulations, Owner shall indemnify and hold
harmless Ampirical and its officers, directors, members, partners, employees or agents,
Project Design Professionals, Construction Subcontractors, and Suppliers from and against all
claims, costs, losses and damages (including but not limited to all fees and charges of
engineers, architects, attorneys and other professionals and all court or arbitration or other
dispute resolution costs) arising out of or resulting from any infringement of patent rights or
copyrights incident to the use in the performance of the Work or resulting from the
incorporation in the Work of any invention, design, process, product or device required by
the Contract Documents, but not identified by Owner as being subject to payment of any
license fee or royalty to others required by patent rights or copyrights.

Permits and Utility Charges

A. The Contract Documents allocate responsibility for obtaining and paying for specified permits,
licenses, certificates of occupancy, and approvals of governmental authorities having
jurisdiction over the Work. Each party shall assist the other, when necessary, in obtaining such
permits, licenses, certificates, and approvals.

B. Ampirical shall pay all charges of utility owners for temporary service to the Work. Owner
shall pay all charges of utility owners for connections for providing permanent service to the
Work, and for capital costs related thereto.

Taxes

A. Ampirical shall pay all sales, consumer, use, and other similar taxes required to be paid by

Ampirical in accordance with the Laws or Regulations of the place of the Project which are
applicable during the performance of the Work.

Laws and Regulations

A.

Ampirical shall give all notices required by and comply with all Laws and Regulations
applicable to the performance of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, Owner shall not be responsible for monitoring Ampirical’s
compliance with any Laws or Regulations.

Changes in Laws or Regulations that occur after the date on which Ampirical committed to
the Contract Price (whether by negotiation or making an offer or proposal) and affect the cost
or time of performance shall be the subject of an equitable change in Contract Price or
Contract Times.

Record Documents

A

Ampirical shall maintain the Record Documents in good order, in a safe place at the Site.
Ampirical shall annotate the Record Documents to show all changes and clarifications made
(whether in the field or otherwise) during performance of Construction. The Record
Documents, as annotated, will be available to Owner for reference. Upon completion of the
Construction, Ampirical shall deliver the Record Documents, as annotated, to Owner.

After receipt and review of the Record Documents from Ampirical upon completion of
Construction, the Owner may comment on any possible inaccuracies. After Owner and
Ampirical collaboratively address any such comments, the Record Documents shall be
deemed to be Record Drawings and Record Specifications.
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7.13

7.14

C.

The Record Drawings and Record Specifications are Contract Documents, and are binding
upon Ampirical with respect to its obligations to comply with the Contract Documents,
including but not limited to correction period responsibilities and warranty obligations.

Safety and Protection

A

Ampirical shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not relieve
Construction Subcontractors of their responsibility for the safety of persons or property in the
performance of their work, nor for compliance with applicable safety Laws and Regulations.
Ampirical shall take all necessary precautions for the safety of, and shall provide the necessary
protection to prevent damage, injury, or loss to:

1. All persons on the Site or who may be affected by the Work;

2. Allthe Work and materials and equipment to be incorporated therein, whether in storage
on or off the Site; and

3. Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, utilities and Underground Facilities not designated for
removal, relocation, or replacement in the course of Construction.

Ampirical shall comply with applicable Laws and Regulations relating to the safety of persons
or property, or to the protection of persons or property from damage, injury, or loss; and shall
erect and maintain all necessary safeguards for such safety and protection. Ampirical shall
notify Owner; the owners of adjacent property, Underground Facilities, and other utilities;
and other contractors and utility owners performing work at or adjacent to the Site, when
prosecution of the Work may affect them, and shall cooperate with them in the protection,
removal, relocation, and replacement of their property or work in progress.

Ampirical shall comply with the applicable requirements of Owner’s safety programs that
Owner has provided to Ampirical, if any. The Supplementary Conditions identify any Owner’s
safety programs that are applicable to the Work.

Ampirical shall inform Owner of the specific requirements of Ampirical’s safety program with
which Owner and its employees and representatives must comply while at the Site.

Ampirical’s duties and responsibilities for safety and for protection of the Construction shall
continue until such time as all the Work is completed, Owner has issued a notice to Ampirical
in accordance with Paragraph 14.06.B that the Work is acceptable (except as otherwise
expressly provided in connection with Substantial Completion), and Ampirical has left the Site.

Ampirical’s duties and responsibilities for safety and protection shall resume whenever
Ampirical or any Construction Subcontractor, Supplier, or other representative returns to the
Site to fulfill warranty or correction obligations, or to conduct other tasks arising from the
Contract Documents.

Safety Representative

A.

Ampirical shall designate a qualified and experienced safety representative at the Site whose
duties and responsibilities shall be the prevention of accidents and the maintaining and
supervising of safety precautions and programs.
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7.15

7.16

7.17

7.18

Hazard Communication Programs

A. Ampirical shall be responsible for coordinating any exchange of safety data sheets or other
hazard communication information required to be made available to or exchanged between
or among employers at the Site in accordance with Laws or Regulations.

Emergencies

A. In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Ampirical is obligated to act to prevent threatened damage, injury
or loss. Ampirical shall give Owner prompt written notice if Ampirical believes that any
significant changes in the Work or variations from the Contract Documents have been caused
thereby or are required as a result thereof. If a change in the Contract Documents is required
because of the action taken by Ampirical in response to such an emergency, a Work Change
Directive or Change Order will be issued.

Post-Construction Phase
A. Ampirical shall:

1. Provide assistance in connection with the start-up and testing of any equipment or
system.

2. Assist Owner in training staff to operate and maintain the Work.
Ampirical’s General Warranty and Guarantee

A. Ampirical warrants and guarantees to Owner that Ampirical will perform and complete the
Construction as required by the Contract Documents, and that all Construction will be in
accordance with the Contract Documents, the Construction Drawings, and the Construction
Specifications (as duly modified in accordance with the Contract), and will not be defective.

B. Ampirical’s warranty and guarantee hereunder excludes defects or damage caused by:

1. Abuse, modification or improper maintenance or operation by persons other than
Ampirical, Construction Subcontractors, or Suppliers or any other individual for whom
Ampirical is responsible; or

2. Normal wear and tear under normal usage.

C. None of the following will constitute an acceptance by Owner of Work that is not in
accordance with the Contract Documents or a release of Ampirical’s obligation to perform the
Work in accordance with the Contract Documents, unless expressly stated otherwise in
writing:

Observations by Owner;

The making of any progress or final payment;

The issuance of a certificate of Substantial Completion;

Use or occupancy of the Work or any part thereof by Owner;
Any review and approval of a Submittal;

Any inspection, test, or approval by others; or

N o u ks~ wNPR

Any correction of defective Construction by Owner.
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7.19

Indemnification

A. To the fullest extent permitted by Laws and Regulations, Ampirical shall indemnify and hold

harmless Owner and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors, from losses, damages, and judgments (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals,
and all court or arbitration or other dispute resolution costs) arising from third-party claims
or actions relating to or resulting from the performance or furnishing of the Work, provided
that any such claim, action, loss, damages, or judgment is attributable to bodily injury,
sickness, disease, or death, or to damage to or destruction of tangible property (other than
the Work itself) including the loss of use resulting therefrom, but only to the extent caused
by any negligent act or omission of Ampirical, a Project Design Professional, any Construction
Subcontractor, any Supplier, or any of their officers, directors, members, partners,
employees, agents, consultants, or subcontractors. Nothing contained herein shall constitute
a waiver of Bentonville’s statutory immunity.

In any and all claims or actions against Owner, Owner’s Consultant, or any of their officers,
directors, members, partners, employees, agents, consultants, or subcontractors, by any
employee (or the survivor or personal representative of such employee) of Ampirical, a
Project Design Professional, any Construction Subcontractor, any Supplier, any individual or
entity directly or indirectly employed or retained by any of them to perform any of the Work,
or anyone for whose acts any of them may be liable, the indemnification obligation under
Paragraph 7.19.A, subject to the provisions of Paragraph 16.04, shall not be limited in any way
by any limitation on the amount or type of damages, compensation, or benefits payable by or
for Ampirical, a Project Design Professional, or any Construction Subcontractor, Supplier, or
other individual or entity under workers’ compensation acts, disability benefit acts, or other
employee benefit acts.

Ampirical shall not owe any duty to Owner for defense or indemnity for any claim against
Owner for breach of contract asserted by any third party when such claim asserts, identifies,
alleges and/or suggests any independent fault of Owner, including but not limited to any act
or omission constituting breach of contract, negligence, gross negligence, strict liability
and/or intentional misconduct.

Owner shall defend, indemnify and hold hamrless Ampirical and its officers, directors,
members, partners, employees, agents, consultants, and subcontractors, from losses,
damages, and judgments (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals, and all court or arbitration or other dispute
resolution costs) arising from third-party claims or actions relating to or resulting from the
performance of any “Other Work” as defined in Article 9.01.

The indemnification obligations of Ampirical under Paragraph 7.19.A shall not extend to the
liability of Owner’s Consultant, other consultants or design professionals of Owner, or their
officers, directors, members, partners, employees, agents, consultants, or subcontractors
arising out of the preparation or approval of maps, drawings, opinions, reports, surveys,
designs, or specifications.

In the event that Owner requests or demands that Ampirical provide defense or indemnity
for any claims, costs, losses or damages pursuant to this Article, upon Ampirical’s acceptance
of such request or demand, Owner agrees that Ampirical shall have the right to assume full
control of Owner’s defense against any such claims, costs, losses or damages, utilizing counsel
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chosen by Ampirical, and Owner agrees to waive any conflicts of interest related to Ampirical’s
defense of those claims

ARTICLE 8 — SUBMITTALS

8.01

Ampirical’s Preparation of Submittals

A. Design Submittals shall be prepared by Ampirical.

B. The appropriate Project Design Professional shall review and approve each Submittal
(including but not limited to all Design Submittals), other than those Submittals not involving
technical or engineering matters, before Ampirical’s transmittal of such Submittal to Owner.
Such review and approval shall account for the following, as appropriate:

1.

That any items covered by such Submittal will, after installation or incorporation in the
Construction, comply with the information and requirements in the Contract Documents
and the Construction Drawings and Construction Specifications, as duly modified, and be
compatible with the design concept of the completed Project as a functioning whole as
indicated by the Contract Documents, Construction Drawings, and Construction
Specifications, as duly modified.

That if the Submittal includes any proposed modification of the Contract Documents,
Construction Drawings, or Construction Specifications, or any proposed variation from
the requirements of such documents, such proposed modification or variation is
acceptable based on the standards of the engineering profession (or other applicable
design profession), and if implemented will be supported by signing or sealing by a
licensed design professional, as necessary.

C. Before Ampirical’s transmittal of a Submittal to Owner, Ampirical shall, as applicable:

1.

Review and coordinate the Submittal with other Submittals and with the requirements of
the Work, the Contract Documents, the Construction Drawings, and the Construction
Specifications, as duly modified;

Determine and verify all field measurements, quantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog numbers,
and similar information with respect to the Submittal, and confirm that the Submittal is
complete with respect to all related data included in the Submittal;

Determine and verify the suitability of proposed materials and equipment with respect to
the indicated application, fabrication, shipping, handling, storage, assembly, and
installation; and

Determine and verify all information relative to Ampirical’s responsibilities for the means,
methods, techniques, sequences, and procedures of construction, and for safety
precautions and programs incident thereto.

D. Ampirical shall give Owner specific written notice of any proposed modification of the
Contract Documents, Construction Drawings, or Construction Specifications, and any
variations that a Submittal may have from the requirements of the Contract Documents,
Construction Drawings, and Construction Specifications, as duly modified. This notice shall be
set forth in a written communication separate from the Submittal; and, in addition, in the
case of a Submittal in drawing form, by a specific notation made on the drawing itself.
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8.02

Each Submittal shall bear a stamp or specific written certification by Ampirical that it has
satisfied its obligations under the Contract Documents with respect to preparation of the
Submittal, and that Ampirical approves the Submittal.

All Submittals must be acceptable based on compliance with form and content requirements
of the Contract Documents. Ampirical shall submit Design Submittals for Owner’s review and
approval. Other Submittals shall not require express approval, except as indicated in the
Supplementary Conditions or elsewhere in the Contract Documents.

Owner’s Review of Submittals

A

Owner will review all Submittals, and may comment on any Submittal. Any response to a
Submittal by Owner shall be in accordance with the schedule of required Submittals accepted
by Owner as required by Paragraph 2.07, and the provisions of the Contract Documents.

For those Submittals requiring Owner’s review and approval, Owner’s response will be in
writing and will indicate either that Owner approves the Submittal or rejects the Submittal.
Owner may also include comments regarding the approved or rejected Submittal. For those
Submittals that do not require approval, the Submittal shall be deemed acceptable to Owner
unless Owner responds with a timely objection or adverse comment.

Unless a specific provision of the Contract Documents expressly provides otherwise, Owner’s
review of a Submittal will be to determine if the Submittal complies with and is consistent
with the Contract Documents. If Owner concludes that a Submittal requiring approval
complies with and is consistent with the Contract Documents, the Owner shall approve such
Submittal.

Owner’s approval, rejection, or acceptance of a Submittal will not extend to the means,
methods, techniques, sequences, or procedures of Construction, or to safety precautions or
programs incident thereto.

Owner’s review, comments, approval, rejection, or acceptance of Submittals shall not relieve
Ampirical from responsibility for (1) performance of the Work in accordance with the Contract
Documents, (2) the scheduling and progress of the Work, (3) the means, methods, sequences,
techniques, and procedures of Construction, and safety precautions and programs incident
thereto, or (4) any variation from the requirements of the Contract Documents, unless
Ampirical has in a separate written communication at the time of submission called Owner’s
attention to each such variation, and Owner has given written approval of each such variation;
nor shall Owner’s review, comments, approval, rejection, or acceptance of a Submittal impose
any such responsibility on Owner.

Construction tasks and expenditures by Ampirical prior to Owner’s review and approval or
acceptance of any Submittal will be at the sole risk of Ampirical.

In reviewing, approving, rejecting, accepting, or commenting on any Design Submittal, Owner
does not assume responsibility for the design, for any deficiencies in the Design Submittal or
in the Design Professional Services by which they were prepared, or for constructability, cost,
or schedule problems that may arise in connection with the Design Submittal.

The parties acknowledge that Ampirical’'s design responsibilities continue after
commencement of Construction. During the course of Construction, Ampirical may propose
modifications to the Construction Drawings and Construction Specifications. Owner shall
approve such proposed modifications if (1) they comply with and are consistent with the
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Contract Documents, (2) Ampirical has demonstrated that the modification is minor in
character, or will not be detrimental to the quality and function of the Work, (3) the
appropriate Project Design Professional has reviewed and approved the proposed
modification with respect to any technical or engineering matters, and (4) Owner has not
relied on the previously-approved Construction Drawings and Construction Specifications,
such that the proposed modification would be detrimental to the Owner’s interests. At its
option, Owner may also approve more substantial or divergent proposed modifications,
provided that the appropriate Project Design Professional has reviewed and approved the
proposed modification with respect to any technical or engineering matters.

ARTICLE 9 — OTHER CONSTRUCTION
9.01 Other Work

A

In addition to and apart from the Work to be performed and furnished by Ampirical under the
Contract Documents, the Owner may perform other construction work at or adjacent to the
Site during the course of the Project. Such other work may be performed by Owner’s
employees, or through contracts between the Owner and third parties. Owner may also
arrange to have third-party utility owners perform work on their utilities and facilities at or
adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or through
contracts for such other work, then Owner shall give Ampirical written notice thereof prior to
starting any such other work. If Owner has advance information regarding the start of any
third-party utility work at or adjacent to the Site, Owner shall provide such information to
Ampirical.

Ampirical shall afford proper and safe access to the Site to each contractor that performs such
other work, each utility owner performing other work, and to Owner, if Owner is performing
other work with Owner’s employees, and provide a reasonable opportunity for the
introduction and storage of materials and equipment and the execution of such other work.
Ampirical shall do all cutting, fitting, and patching of the Construction that may be required
to properly connect or otherwise make its several parts come together and properly integrate
with such other work. Ampirical shall not endanger any work of others by cutting, excavating,
or otherwise altering such work; provided, however, that Ampirical may cut or alter others'
work with the written consent of Owner and the others whose work will be affected.

9.02 Coordination

A

If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Ampirical prior to the start of any
such other work:

1. The identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. Anitemization of the specific matters to be covered by such authority and responsibility;
and

3. The extent of such authority and responsibilities.
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B. If the Supplementary Conditions do not identify the individual or entity that will have
authority and responsibility for coordination of the activities among the various contractors,
Owner shall have sole authority and responsibility for such coordination.

9.03  Legal Relationships

A. If, in the course of performing other work for Owner at or adjacent to the Site, the Owner’s
employees, any other contractor working for Owner, or any utility owner that Owner has
arranged to perform work, causes damage to the Construction or to the property of Ampirical
or the Construction Subcontractors, or delays, disrupts, interferes with, or increases the scope
or cost of the performance of the Construction, through actions or inaction, then Ampirical
shall be entitled to an equitable adjustment in the Contract Price or the Contract Times, or
both. The entitlement to, and extent of, any such equitable adjustment shall take into account
information (if any) regarding such other work that was provided to Ampirical in the Contract
Documents, and any provisions in Laws or Regulations concerning utility action or inaction, or
related remedies. When applicable, any such equitable adjustment in Contract Price shall be
conditioned on Ampirical assigning to Owner all Ampirical’s rights against such other
contractor or utility owner with respect to the damage, delay, disruption, or interference that
is the subject of the adjustment. Ampirical’s entitlement to an adjustment of the Contract
Times is conditioned on such adjustment being essential to Ampirical’s ability to complete the
Work within the Contract Times.

B. Ampirical shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site. If Ampirical fails to take such measures and
as a result damages, delays, disrupts, or interferes with the work of any such other contractor
or utility owner, then Owner may impose a set-off against payments due to Ampirical, and
assign to such other contractor or utility owner the Owner’s contractual rights against
Ampirical with respect to the breach of the obligations set forth in this paragraph.

ARTICLE 10 — OWNER’S RESPONSIBILITIES
10.01 General
A. Owner shall do the following in a timely manner so as not to delay the services of Ampirical:

1. Ifrequested in writing by Ampirical, furnish reasonable evidence satisfactory to Ampirical
that sufficient funds are available and committed for the entire cost of the Project. Unless
such reasonable evidence is furnished, Ampirical is not required to commence or continue
any Work, or may, if such evidence is not presented within a reasonable time, stop Work
upon 15 days’ notice to the Owner;

2. Make payments to Ampirical promptly when they are due, as provided in Paragraph 13.01
and 13.06;

3. Furnish the Site as set forth in Paragraph 5.01; arrange for safe access to and make all
provisions for Ampirical to enter upon public and private property as may reasonably be
required for Ampirical to perform Work under the Contract.

4. Furnish to Ampirical, as required for performance of the Work, the following, all of which
Ampirical may use and rely upon in performing services under this Agreement:

a. Environmental assessment and impact statements;
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b. Property, boundary, easement, right-of-way, and other special engineering surveys
or data;

c. Property descriptions;
d. Zoning, deed, and other land use restrictions;
e. Utility and topographic mapping and surveys;

f. Explorations and tests of subsurface conditions at or adjacent to the Site;
geotechnical reports and investigations; drawings of physical conditions relating to
existing surface or subsurface structures at the Site; any information or data known
to Owner concerning underground facilities at the Site; hydrographic surveys,
laboratory tests and inspections of samples, materials, and equipment; with
appropriate professional interpretation of such information or data;

g. Any other available information pertinent to the Project including reports and data
relative to previous designs, or investigation at or adjacent to the Site;

h. Engineering surveys to establish reference points which in Owner’s judgment are
necessary to enable Ampirical to proceed with the Work;

i. Assistance to Ampirical in filing documents required to obtain necessary permits,
licenses, and approvals of governmental authorities having jurisdiction over the
Project; and

j.  Permits, licenses, and approvals of government authorities that the Contract
Documents expressly require Owner to obtain.

5. Provide information known to Owner relating to the presence of materials and substances
at the Site that could create a Hazardous Environmental Condition.

B. If an obligation ascribed to Owner in Paragraph 10.01.A is expressly assigned to Ampirical, in
the description of the Work or elsewhere in the Contract Documents, then such express
assignment to Ampirical shall supersede the provision in Paragraph 10.01.A.

C. Examine all studies, reports, alternate solutions, sketches, drawings, specifications, proposals,
Submittals (including Design Submittals), and other documents presented by Ampirical
(including obtaining advice of an attorney, insurance counselor, and other consultants as
Owner deems appropriate with respect to such examination), and if a decision is required
with respect to any such document, render such decision in writing pursuant to any specific
schedule, or if no specific schedule pertains, within a reasonable time after receipt of the
document.

10.02 Insurance

A. Owner’s responsibilities with respect to purchasing and maintaining liability and property
insurance are set forth in Article 6.

10.03 Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Ampirical’s means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs incident thereto, or for any failure of Ampirical to
comply with Laws or Regulations applicable to the furnishing or performance of the Work.
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Owner will not be responsible for Ampirical’s failure to perform the Work in accordance with
the Contract Documents.

10.04 Undisclosed Hazardous Environmental Condition

A.

Owner’s responsibility with respect to undisclosed Hazardous Environmental Conditions
uncovered or revealed at the Site is set forth in Paragraph 5.06.

10.05 Owner’s Site Representative

A

Owner may furnish an Owner’s Site Representative to observe the performance of
Construction. The duties, responsibilities and limitations of authority of any such Owner’s Site
Representative and assistants will be as provided in the Supplementary Conditions.

10.06 Owner’s Consultants and Managers

A.
B.

Owner’s Site Representative, if any, is identified in the Agreement.

Owner shall advise Ampirical of the identity and scope of services of any other independent
consultants or managers retained by Owner to perform or furnish services in regard to the
Project, including, but not limited to, cost estimating, project peer review, value engineering,
constructability review, program management, project management, or contract
administration.

Neither Owner’s Site Representative, nor any other consultant or manager retained by
Owner, has any duties, responsibilities, or authorities with respect to Ampirical, unless
expressly provided in this Contract. Owner’s consultants and managers shall not supervise,
direct, or have control or authority over, nor be responsible for, Ampirical’s means, methods,
techniques, sequences, or procedures of construction or the safety precautions and programs
incident thereto, or for any failure of Ampirical to comply with Laws or Regulations applicable
to the furnishing or performance of the Work; and will not be responsible for Ampirical’s
failure to perform the Work in accordance with the Contract Documents.

10.07 Safety Programs

A

While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Ampirical’s safety programs of which Owner has been informed
pursuant to Paragraph 7.13.D.

Owner shall inform Ampirical of any specific requirements of safety or security programs that
are applicable to Ampirical while at the Site.

10.08 Permits and Approvals

A.

Owner shall obtain reviews, approvals, certificates, and permits from governmental
authorities having jurisdiction over the Project as indicated in the Contract Documents.

ARTICLE 11 - AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK

11.01 Amending and Supplementing Contract Documents

A.

The Contract Documents may be amended or supplemented by a Change Order or a Work
Change Directive.

1. Change Orders: If an amendment or supplement to the Contract Documents includes a
change in the Contract Price or the Contract Times, such amendment or supplement must
be set forth in a Change Order. A Change Order also may be used to establish
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amendments and supplements of the Contract Documents that do not affect the Contract
Price or Contract Times.

2. Work Change Directives: The Work modification ordered or documented by a Work
Change Directive will be incorporated in a subsequently issued Change Order. When a
Work Change Directive is issued, the parties will promptly meet to attempt to negotiate
the Work Change Directive’s effect, if any, on the Contract Times and Contract Price. The
effect, if any, on Contract Times and Contract Price, together with the Work Change
Directive’s addition, deletion, or revision to the Work, will be set forth in a subsequently
issued Change Order.

Either Owner or Ampirical may propose or request a Change Order. With respect to certain
events, this Contract may indicate specific times in which such requests or proposals must be
submitted to the other party. With respect to all other events, the request or proposal shall
be submitted to the other party within 30 days of the event giving rise to the request or
proposal.

11.02 Authorized Changes in the Work

A.

Without invalidating the Contract and without notice to any surety, and notwithstanding any
other provision of the Contract, Owner may, at any time or from time to time, order or
authorize additions, deletions, or revisions in the Work within the general scope of the
Contract. Such changes may be accomplished by a Change Order, if Owner and Ampirical have
agreed as to the effect, if any, of the changes on Contract Times or Contract Price; or by a
Work Change Directive. Upon receipt of any such document, Ampirical shall promptly proceed
with the Work involved; or, in the case of a deletion in the Work, promptly cease construction
activities with respect to such deleted Work. Added or revised Work shall be performed under
the applicable conditions of the Contract Documents. Nothing in this paragraph shall obligate
Ampirical to undertake work that Ampirical reasonably concludes cannot be performed in a
manner consistent with Ampirical’s safety or professional obligations under the Contract
Documents or Laws and Regulations.

11.03 Unauthorized Changes in the Work

A

Ampirical shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any Work performed that is not required by the Contract
Documents, as duly amended, except in the case of an emergency as provided in Paragraph
7.16, or in the case of uncovering Construction as provided in Paragraph 12.03.A.3.

11.04 Changes Involving the Design

A

To the extent a change, whether proposed by Ampirical or Owner, ordered by Owner, or set
forth in a proposed Change Order or in a Work Change Directive, involves the design (as set
forth in the Construction Drawings, Construction Specifications, or otherwise) or other
engineering or technical matters, such changes must be reviewed and approved by the
applicable Project Design Professional. The review and approval may occur at the time the
change occurs, or as part of Ampirical’s provision of Professional Design Services in response
to the change.
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11.05 Change of Contract Price

A.

The Contract Price may only be changed by a Change Order. Any Claim regarding an
adjustment in the Contract Price shall be presented by written notice to the other party in
accordance with Paragraph 15.01.

If the Parties cannot agree on a lump sum price, then the value of any Work covered by a
Change Order or of any adjustment in the Contract Price will be determined based on the
Time and Materials based rate included with the Contract Documents.

11.06 Change of Contract Times

A.

The Contract Times may only be changed by a Change Order. Any Claim regarding an
adjustment of the Contract Times shall be presented by written notice to the other party
pursuant to Paragraph 15.01.

Ampirical’s entitlement to an adjustment of the Contract Times under this Contract is
conditioned on such adjustment being essential to Ampirical’s ability to complete the Work
within the Contract Times.

11.07 Execution of Change Orders

A.

Owner and Ampirical shall execute appropriate Change Orders covering:

1. Changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

2. Changes in Contract Price resulting from an Owner set-off, unless Ampirical has duly
contested such set-off;

3. Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b)
required because of Owner’s correction of defective Work under Paragraph 12.05 or
Owner’s acceptance of defective Work under Paragraph 12.07, or (c) agreed to by the
parties (all subject to the need for review and approval by the applicable Project Design
Professional pursuant to Paragraph 11.04); and

4. Changes in the Contract Price or Contract Times, or other changes, which embody the
substance of any final and binding results under Article 15.

If Owner or Ampirical refuses to execute a Change Order that is required to be executed under
the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as if fully
executed.

11.08 Notice to Sureties

A.

If notice of any change affecting the general scope of the Work or the provisions of the
Contract Documents (including, but not limited to, Contract Price or Contract Times) is
required by the provisions of any Bond to be given to a surety, the giving of any such notice
will be Ampirical’s responsibility. The amount of each applicable Bond will be adjusted to
reflect the effect of any such change.
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ARTICLE 12 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF DEFECTIVE
CONSTRUCTION

12.01 Access to Construction

A.

Owner, Owner’s Consultant, Owner’s Site Representative, and other representatives and
personnel of Owner, independent testing laboratories, and governmental agencies with
jurisdictional interests will have access to the Site and the Construction at reasonable times
for their observation, inspecting, and testing. Ampirical shall provide them proper and safe
conditions for such access and advise them of Ampirical’s Site safety procedures and
programs so that they may comply therewith as applicable.

12.02 Tests, Inspections, and Approvals

A

Ampirical shall be responsible for arranging, obtaining, and paying for all inspections and tests
required:

1. By the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. By Laws and Regulations, unless the Contract Documents or Laws and Regulations
expressly allocate responsibility for a specific inspection or test to Owner;

3. To attain Owner’s acceptance of materials or equipment to be incorporated in the
Construction;

4. By manufacturers of equipment furnished under the Contract Documents;
5. To meet the requirements of the Construction Drawings and Construction Specifications;

6. For testing, adjusting, and balancing of mechanical, electrical, and other equipment to be
incorporated into the Construction; and

7. For acceptance of materials, mix designs, or equipment submitted for approval prior to
Ampirical’s purchase thereof for incorporation in the Construction.

Owner shall be responsible for arranging, obtaining, and paying for all inspections and tests
expressly required by the Contract Documents or Laws and Regulations to be furnished and
paid for by Owner, except that costs incurred in connection with tests or inspections of
covered Construction shall be governed by the provisions of Paragraph 12.03.

All inspections and tests shall be performed by independent inspectors, testing laboratories,
or other qualified individuals or entities acceptable to Owner and Ampirical.

If the Contract Documents require the Construction (or part thereof) to be approved by
Owner or another designated individual or entity, then Ampirical shall assume full
responsibility for arranging and obtaining such approvals.

Ampirical shall give Owner reasonable notice of the planned schedule for all required
inspections, tests, and approvals.

Ampirical shall give Owner timely notice of readiness of the Construction (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and testing
personnel to facilitate required inspections and tests.

Each party shall provide the other with copies of any certificates of inspection or approval
obtained with respect to tests and inspections.
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H.

Both parties may rely on the results of inspections and tests, performed pursuant to this
paragraph and the governing provisions of the Contract Documents, Laws and Regulations,
and the Construction Drawings and Construction Specifications.

If any Construction (or the construction work of others) that is required to be inspected,
tested, or approved is covered by Ampirical without written concurrence of Owner, then
Contractor shall, if requested by Owner, uncover such Construction for observation. Such
uncovering shall be at Ampirical’s expense unless Ampirical has given Owner timely notice of
Ampirical’s intention to cover the same and Owner has not acted with reasonable promptness
in response to such notice.

12.03 Uncovering Construction

A.

If Owner considers it necessary or advisable that covered Construction be observed by Owner
or inspected or tested by others, then Ampirical, at Owner’s request, shall uncover, expose or
otherwise make available for observation, inspection, or testing, as Owner may require, that
portion of the Construction in question, furnishing all necessary labor, material, and
equipment.

1. If the Construction had been covered contrary to the written request of Owner or a
requirement of the Contract Documents, then uncovering it for Owner’s observation and
re-covering it shall be at Ampirical’s expense, regardless of whether it is defective.

2. |If itis found that the covered Construction is defective, Ampirical shall pay all costs and
damages caused by or resulting from such uncovering, exposure, observation, inspection,
and testing, and of satisfactory replacement, re-covering, or reconstruction (including but
not limited to all fees and charges of engineers, architects, attorneys and other
professionals, all court or arbitration or other dispute resolution costs, and all costs of
repair or replacement of work of others); and Owner shall be entitled to an appropriate
decrease in the Contract Price.

3. If the covered Construction is not found to be defective, Ampirical shall be allowed an
increase in the Contract Price and an extension of the Contract Times (or Milestones), or
both, directly attributable to such uncovering, exposure, observation, inspection, testing,
replacement, re-covering, and reconstruction, subject to the provisions of Paragraph
12.03.A.1.

12.04 Defective Construction

A.
B.

D.

It is Ampirical’s obligation to assure that the Construction is not defective.

Owner shall give Ampirical prompt written notice of all defective Construction of which
Owner has actual knowledge. Owner may reject, accept, or correct defective Construction.

Promptly after receipt of written notice of defective Construction, unless Owner expressly
indicates that it will accept the defective Construction, Ampirical shall correct all such
defective Construction, whether or not fabricated, installed, or completed; or, if Owner has
rejected the defective Construction, remove it from the Project and replace it with
Construction that is not defective.

When correcting defective Construction, Ampirical shall take no action that would void or
otherwise impair Owner’s special warranty and guarantee, if any, on said Construction.
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12.05 Owner May Correct Defective Construction

A.

If Ampirical fails within a reasonable time after written notice from Owner to correct defective
Construction or to remove and replace rejected Construction, or if Ampirical fails to perform
the Construction in accordance with the Contract Documents, or if Ampirical fails to comply
with any other provision of the Contract Documents, Owner may, after 7 days’ written notice
to Ampirical, correct and remedy any such deficiency.

In exercising the rights and remedies under this Paragraph 12.05 Owner shall proceed
expeditiously. In connection with such corrective and remedial action, Owner may exclude
Ampirical from all or part of the Site, take possession of all or part of the Construction, and
suspend Ampirical’s services related thereto, and incorporate in the Construction all materials
and equipment stored at the Site or for which Owner has paid Ampirical but which are stored
elsewhere. Ampirical shall allow Owner, Owner’s Consultant, Owner’s Site Representative,
and Owner’s other representatives, agents, employees, and contractors, access to the Site to
enable Owner to exercise the rights and remedies under this paragraph.

12.06 Costs

A.

Ampirical shall bear all costs arising out of or relating to the correction, removal, or
replacement of defective Construction.

Ampirical shall not be allowed an extension of the Contract Times (or Milestones) because of
any delay in the performance of the Work attributable to defective Construction.

12.07 Owner’s Acceptance of Defective Construction

A.

If, instead of requiring correction or removal and replacement of defective Construction,
Owner prefers to accept it, Owner may do so. If such acceptance is proposed prior to final
payment, it shall be subject to confirmation by the applicable Project Design Professional that
such acceptance is in general accord with the design intent and applicable engineering
principles, and will not endanger public safety. Ampirical shall pay all costs, losses, and
damages (including but not limited to all fees and charges of engineers, architects, attorneys
and other professionals and all court or arbitration or other dispute resolution costs)
attributable to Owner’s evaluation of and determination to accept such defective
Construction. If any such acceptance occurs prior to final payment, a Change Order will be
issued incorporating the necessary revisions in the Contract Documents, and Owner shall be
entitled to an appropriate decrease in the Contract Price reflecting the diminished value of
the Construction so accepted.

12.08 Owner May Stop Construction

A

If Construction is defective, or Ampirical fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to furnish or perform Construction in such a way that the
completed Construction will conform to the Contract Documents, Owner may order Ampirical
to stop Construction or any portion thereof, until the cause for such order has been
eliminated; however, this right of Owner to stop Construction will not give rise to any duty on
the part of Owner to exercise this right for the benefit of Ampirical or any other party.
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ARTICLE 13 — PAYMENTS TO AMPIRICAL; COMPLETION

13.01 Progress Payments

A.

Basis for Progress Payments: The Project Milestone Schedule established as provided in
Paragraph 2.04 will serve as the basis for progress payments.

Application for Progress Payment: On or about the date established in the Agreement for
submission of each application for progress payment (but not more often than once a month),
Ampirical shall submit to Owner for review an Application for Payment filled out and signed
by Ampirical covering the Work completed as of the date indicated on the Application and
accompanied by supporting documentation as required by the Contract Documents. If
payment is requested on the basis of materials and equipment not incorporated in the Work
but delivered and suitably stored at the Site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by a bill of sale, invoice or other
documentation warranting that Owner has received the materials and equipment free and
clear of all Liens and evidence that the materials and equipment are covered by appropriate
property insurance and other arrangements to protect Owner’s interest therein, all of which
will be satisfactory to Owner.

1. Written approval of Milestone completion shall be included with monthly invoice
requesting payment for applicable Milestone.

Payment of Obligations:

1. Beginning with the second Application for Payment, each Application shall include an
affidavit of Ampirical stating that all previous progress payments received on account of
the Work have been applied on account to discharge Ampirical’s legitimate obligations
associated with prior Applications for Payment.

2. If Ampirical contends that it has withheld payment of underlying obligations for good
cause, then Ampirical shall inform Owner of the identity of the entity from which
Ampirical has withheld payment, the amount of the withholding, and the reason for the
withholding.

The amount of retainage with respect to progress payments shall be 5% of the Contract Price,
which shall be the final payment Milestone based on the completed Work.

Review of Applications:

1. Owner will, within 10 days of receipt of each Application for Payment, either indicate in
writing its acceptance of the Application and state that the Application is being processed
for payment, or return the Application to Ampirical indicating in writing its reasons for
refusing to accept the Application.

Not more than 10 days after accepting such Application the amount will become due and
when due will be paid by Owner to Ampirical.

1. If Owner should fail to pay Ampirical at the time the payment of any amount becomes
due, then Ampirical may, at any time thereafter, upon serving written notice that he will
stop the Work within 7 days after receipt of the notice by Owner, and after such 7-day
period, stop the Work until payment of the amount owing has been received. Written
notice shall be deemed to have been duly served if sent by certified mail to the last known
business address of Owner.
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Payments due but unpaid shall bear interest at the rate specified in the Agreement.

No Progress Payment nor any partial or entire use or occupancy of the Project by Owner
shall constitute an acceptance of any Work not in accordance with the Contract
Documents.

G. Reduction in or Refusal to Make Payment:

1.

Owner may impose a set-off against the whole or any part of any such payment, or nullify
any previous payment because of subsequently discovered evidence or the results of
subsequent inspections or tests, to the extent that is reasonably necessary to protect
Owner from loss because:

a. Claims have been made against Owner on account of Ampirical’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages on account of Ampirical’s conduct in the performance or furnishing of the
Work, including but not limited to claims, costs, losses, or damages from breach of
warranty, workplace injuries, adjacent property damage, non-compliance with Laws
and Regulations, and patent infringement;

b. Ampirical has failed to take reasonable and customary measures to avoid damage,
delay, disruption, and interference with other work at or adjacent to the Site;

¢. Ampirical has failed to provide and maintain required bonds or insurance;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Ampirical is responsible;

e. The Construction is defective, requiring correction or replacement;

f. Owner has been required to correct defective Construction in accordance with
Paragraph 12.05, or has accepted defective Construction pursuant to Paragraph
12.07;

g. The Contract Price has been reduced by Change Orders; or

Liens have been filed in connection with the Work, except where Ampirical has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such liens, or in the event any lien is filed for payment of sums owed but
not timely paid by Owner to Ampirical.

If Owner imposes any set-off against payment, Owner will give Ampirical immediate
written notice stating the reasons for such action and the specific amount of the
reduction, and promptly pay Ampirical any amount remaining after deduction of the
amount so withheld. Owner shall promptly pay Ampirical the amount so withheld, or any
adjustment thereto agreed to by Owner and Ampirical, if Ampirical remedies the reasons
for such action. The reduction imposed shall be binding on Ampirical unless it duly
presents a written notice of Claim contesting the reduction.

13.02 Ampirical’s Warranty of Title

A.

Ampirical warrants and guarantees that title to all Construction, materials, and equipment
covered by any Application for Payment, whether already incorporated in the Project or not,
will pass to Owner no later than the time of payment free and clear of all Liens.
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13.03 Substantial Completion

A. When Ampirical considers the Work ready for its intended use Ampirical shall notify Owner in
writing that the Work is substantially complete (except for items specifically listed by
Ampirical as incomplete) and request that Owner issue a certificate of Substantial
Completion. Promptly thereafter, Owner and Ampirical shall make an inspection of the Work
to determine the status of completion. If Owner does not consider the Work substantially
complete, Owner will notify Ampirical in writing giving the reasons therefor.

B. If Owner considers the Work substantially complete:

1. Owner and Ampirical will confer regarding Owner’s use or occupancy of the Work
following Substantial Completion, review the builder’s risk insurance policy with respect
to the end of the builder’s risk coverage, and confirm the transition to coverage of the
Work under a permanent property insurance policy held by Owner. Unless Owner and
Ampirical agree otherwise in writing, Owner shall bear responsibility for security,
operation, protection of the Work, property insurance, maintenance, heat, and utilities
upon Owner’s use or occupancy of the Work.

2. Owner will prepare and deliver to Ampirical a certificate of Substantial Completion which
shall fix the date of Substantial Completion. Owner shall attach to the certificate a punch
list of items to be completed or corrected before final payment.

C. After Substantial Completion Ampirical shall promptly begin work on the punch list of items
to be completed or corrected prior to final payment. In appropriate cases Ampirical may
submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

D. Owner shall have the right to exclude Ampirical from the Site after the date of Substantial
Completion subject to allowing Ampirical reasonable access to remove its property and
complete or correct items on the punch list.

13.04 Partial Use or Occupancy

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Construction which (1) has specifically been identified in the Contract
Documents, or (2) Owner and Ampirical agree constitute a separately functioning and usable
part of the Construction that can be used by Owner for its intended purpose without
significant interference with Ampirical’s performance of the remainder of the Construction,
subject to the following:

1. Owner at any time may request Ampirical in writing to permit Owner to use or occupy
any such part of the Construction that Owner believes to be ready for its intended use
and substantially complete. If Ampirical agrees that such part of the Work is substantially
complete, Ampirical and Owner will follow the procedures of Paragraph 13.03 for that
part of the Construction.

2. Ampirical at any time may notify Owner in writing that Ampirical considers any such part
of the Work ready for its intended use and substantially complete and request Owner to
issue a certificate of Substantial Completion for that part of the Work.

3. Within a reasonable time after either such request, Owner and Ampirical shall make an
inspection of that part of the Work to determine its status of completion. If Owner does
not consider that part of the Work to be substantially complete, Owner will notify
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Ampirical in writing giving the reasons therefor. If Owner considers that part of the Work
to be substantially complete, the provisions of Paragraph 13.03 will apply with respect to
certification of Substantial Completion of that part of the Work and the division of
responsibility in respect thereof and access thereto.

No use or occupancy of part of the Construction will be accomplished prior to compliance
with the requirements of Paragraph 6.05 regarding property insurance.

13.05 Final Inspection

A. Upon written notice from Ampirical that the entire Work or an agreed portion thereof is
complete, Owner will make a final inspection with Ampirical and will notify Ampirical in
writing of all particulars in which this inspection reveals that the Work is incomplete or
defective. Ampirical shall immediately take such measures as are necessary to complete such
Work or remedy such deficiencies.

13.06 Final Payment

A. Application for Payment:

1.

After Ampirical has completed all such corrections to the satisfaction of Owner and
delivered in accordance with the Contract Documents all maintenance and operating
instructions, schedules, guarantees, Bonds, certificates or other evidence of insurance,
certificates of inspection, and Record Documents, Ampirical may make application for
final payment following the procedure for progress payments.

The final Application for Payment shall be accompanied (unless previously delivered) by:
a. All documentation called for in the Contract Documents;
b. Consent of the surety, if any, to final payment;

c. Satisfactory evidence that all title issues have been resolved such that title to all Work,
materials, and equipment has passed to Owner free and clear of any Liens or other
title defects, or will so pass upon final payment;

d. Alist of all disputes that Ampirical believes are unsettled; and

e. Complete and legally effective releases or waivers (satisfactory to Owner) of all Lien
rights arising out of the Work, and of Liens filed in connection with the Work.

In lieu of such releases or waivers of Liens specified in Paragraph 13.06.A.2, and as
approved by Owner, Ampirical may furnish receipts or releases in full and an affidavit of
Ampirical that: (a) the releases and receipts include all labor, services, material, and
equipment for which a Lien could be filed, and (b) all payrolls, material and equipment
bills and other indebtedness connected with the Work for which Owner might in any way
be responsible, or which in any way might result in liens or other burdens on Owner’s
property, have been paid or otherwise satisfied. If any Project Design Professional,
Construction Subcontractor, or Supplier fails to furnish such a release or receipt in full,
Ampirical may furnish a Bond or other collateral satisfactory to Owner to indemnify
Owner against any Lien.

B. Final Payment and Acceptance: If Owner is satisfied that the Work has been completed and
Ampirical’s other obligations under the Contract Documents have been fulfilled, Owner will,
within 10 days after receipt of the final Application for Payment, give written notice to
Ampirical that the Work is acceptable. Otherwise, Owner will return the Application to
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Ampirical, indicating in writing the reasons for refusing to process final payment, in which
case Ampirical shall make the necessary corrections and resubmit the Application.

Completion of Work: The Work is complete (subject to surviving obligations) when it is ready
for final payment.

Payment Becomes Due: The amount will become due and will be paid by Owner to Ampirical
30 days after the presentation to Owner of the acceptable Application and accompanying
documentation, in appropriate form and substance and with Owner’s notice of acceptability.

13.07 Waiver of Claims

A

B.

The making of final payment will not constitute a waiver by Owner of claims or rights against
Ampirical. Owner expressly reserves claims and rights arising from unsettled Liens, from
defective Work appearing after final inspection pursuant to Paragraph 13.05, from Ampirical’s
failure to comply with the Contract Documents or the terms of any special guarantees
specified therein, from unresolved disputes or Claims presented by Owner, or from
Ampirical’s continuing obligations under the Contract.

The acceptance of final payment by Ampirical will constitute a waiver by Ampirical of all claims
and rights against Owner other than those pending matters that have been duly submitted to
dispute resolution under the provisions of Article 15,and any rights to assert claims for
indemnity arising after the acceptance by Ampirical of final payment.

13.08 Correction Period

A.

If within one year after the date of Substantial Completion of the entire Work or such longer
period of time as may be prescribed by Laws or Regulations or by the terms of any applicable
special guarantee required by the Contract Documents or by any specific provision of the
Contract Documents, any Construction is found to be defective, Ampirical shall promptly,
without cost to Owner and in accordance with Owner’s written instructions, (1) correct such
defective Construction, or, if it has been rejected by Owner, remove it from the Site and
replace it with Construction that is not defective, and (2) satisfactorily correct or remove and
replace any damage to other Construction or the work of others resulting therefrom. If
Ampirical does not promptly comply with the terms of such instructions, or in an emergency
where delay would cause serious risk of loss or damage, Owner may have the defective
Construction corrected or the rejected Construction removed and replaced, and all costs,
losses, and damages caused by or resulting from such removal and replacement (including
but not limited to all fees and charges of engineers, architects, attorneys and other
professionals, all court or arbitration or other dispute resolution costs, and all costs of repair
or replacement of work of others) will be paid by Ampirical.

In special circumstances where a particular item of equipment is placed in continuous service
before Substantial Completion of all the Work, the correction period for that item may start
to run from an earlier date if so provided in the Conceptual Documents.

Where defective Construction (and damage to other Construction resulting therefrom) has
been corrected, or removed or replaced, under this Paragraph 13.08, the correction period
hereunder with respect to such Construction will be extended for an additional period of one
year after such correction or removal and replacement has been satisfactorily completed.
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ARTICLE 14 — SUSPENSION OF WORK AND TERMINATION
14.01 Owner May Suspend Work

A.

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 days by notice in writing to Ampirical, which will fix the date on
which Work will be resumed. Ampirical shall resume the Work on the date so fixed. Ampirical
shall be entitled to an adjustment in the Contract Price or an extension of the Contract Times,
or both, directly attributable to any such suspension.

14.02 Owner May Terminate for Cause

A

The occurrence of any one or more of the following events justifies termination for cause:

1. Ampirical’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment, or failure to adhere to the progress schedule as duly
adjusted).

2. Ampirical’s disregard of Laws or Regulations of any public body having jurisdiction.
3. Ampirical’s violation in any substantial way of provisions of the Contract Documents.

If one or more of the events identified in Paragraph 14.02.A occurs, Owner may, after giving
Ampirical (and the surety, if any) 7 days’ written notice, terminate the services of Ampirical,
take possession of any completed Design Submittals prepared by or for Ampirical (subject to
the limited license and indemnification provisions of Paragraph 3.04), exclude Ampirical from
the Site, take possession of the Work, and incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid Ampirical but which are stored
elsewhere, and finish the Work as Owner may deem expedient. In such case Ampirical shall
not be entitled to receive any further payment until the Work is finished. If the unpaid balance
of the Contract Price exceeds all costs, losses and damages sustained by Owner arising out of
or resulting from completing the Work (including but not limited to all fees and charges of
engineers, architects, attorneys and other professionals and all court or arbitration or other
dispute resolution costs) such excess will be paid to Ampirical. If such costs, losses and
damages exceed such unpaid balance, Ampirical shall pay the difference to Owner. Such costs,
losses and damages incurred by Owner will be incorporated in a Change Order. When
exercising any rights or remedies under this paragraph Owner shall not be required to obtain
the lowest price for the Work performed.

Notwithstanding Paragraph 14.02.B, Ampirical’s services will not be terminated if Ampirical
begins, within 7 days of receipt of notice of intent to terminate, to correct its failure to
perform and proceeds diligently to cure such failure within no more than 30 days of receipt
of said notice.

Where Ampirical’s services have been so terminated by Owner, the termination will not affect
any rights or remedies of Owner against Ampirical then existing or which may thereafter
accrue. Any retention or payment of moneys due Ampirical by Owner will not release
Ampirical from liability.
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14.03 Owner May Terminate for Convenience

A. Upon 7 days’ written notice to Ampirical, Owner may, without cause and without prejudice
to any other right or remedy of Owner, elect to terminate the Contract. In such case, Ampirical
shall be paid (without duplication of any items) for:

1. Completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for overhead
and profit on such Work;

2. Expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials or equipment as required by the Contract Documents in
connection with uncompleted Work, plus fair and reasonable sums for overhead and
profit on such expenses;

3. Amounts paid in settlement of terminated contracts with Project Design Professionals,
Construction Subcontractors, Suppliers and others (including but not limited to all fees
and charges of engineers, architects, attorneys and other professionals and all court or
arbitration or other dispute resolution costs incurred in connection with such terminated
contracts); and

4. Reasonable expenses directly attributable to termination.

B. Ampirical shall not be paid on account of loss of anticipated profits or revenue or other
economic loss arising out of or resulting from such termination.

14.04 Ampirical May Stop Work or Terminate

A. If, through no act or fault of Ampirical, the Work is suspended for a period of more than 90
days by Owner or under an order of court or other public authority, Owner fails to act on any
Application for Payment within 30 days after it is submitted, or Owner fails for 30 days to pay
Ampirical any sum finally determined to be due, then Ampirical may, upon 7 days’ written
notice to Owner, and provided Owner does not remedy such suspension or failure within that
time, terminate the Contract and recover from Owner payment on the same terms as
provided in Paragraph 14.03.A. In lieu of terminating the Contract and without prejudice to
any other right or remedy, if Owner has failed for 30 days to pay Ampirical any sum finally
determined to be due, Ampirical may upon 7 days’ written notice to Owner stop the Work
until payment is made of all such amounts due Ampirical, including interest thereon. The
provisions of this paragraph are not intended to preclude Ampirical from obtaining an
increase in Contract Price or Contract Times or otherwise for expenses or damage directly
attributable to Ampirical’s stopping Work as permitted by this paragraph.

ARTICLE 15 - DISPUTES
15.01 Methods and Procedures

A. Notice of Claim: If Owner and Ampirical are not in agreement regarding a proposed or
requested Change Order, other proposed adjustment of Contract Price or Contract Times, a
Work Change Directive issued by Owner, or any other relief proposed or requested under the
Contract, then either party may provide written notice of a Claim to the other party. Such
notice of Claim shall be given within 90 days of: the proposal or request for a Change Order;
such other proposed adjustment of Contract Price or Contract Times; the issuance of the Work
Change Directive; or the proposal or request for other relief under the Contract. The notice
of Claim shall be given within the 90 days regardless of whether the other party has responded
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to such proposal, request, or issuance, and regardless of whether discussions or negotiations
are in progress; provided, however, that the parties may extend the time to give such notice
of Claim by mutual written agreement. The notice of Claim shall include a statement of
position, specification of the remedy sought, and supporting documentation.

B. Response: Within 30 days of the date of notice of Claim, the receiving party shall respond with
a written statement of position and any supporting documentation.

C. Direct Negotiations: Owner and Ampirical agree to directly negotiate all Claims between them
in good faith for a period of 60 days from the date of notice of Claim.

D. Mediation: If direct negotiations are unsuccessful in resolving a Claim, then Owner and
Ampirical shall submit the unsettled Claim to mediation by a mutually agreeable mediator or
mediation service. Owner and Ampirical agree to participate in the mediation process in good
faith. The process shall be conducted on a confidential basis, and shall be completed within
120 days.

1. The fees and expenses, including filing fees, of the mediator and any mediation service
shall be shared equally by Owner and Ampirical.

2. The mediation shall be held in the locality where the Project is located, unless another
location is mutually agreed upon by the parties.

3. Asettlement (if any) resulting from such mediation will be specifically enforceable under
the prevailing law, by any court having jurisdiction.

4. Participation in the mediation process in good faith is a condition precedent to
commencing final or binding dispute resolution.

E. If mediation is unsuccessful in resolving a Claim, then within 120 days of the completion of
the mediation (1) the parties may mutually agree to a binding dispute resolution process of
their choice, or (2) the claimant may give notice to the other that the claimant will seek to
have the dispute resolved by a binding dispute resolution method established in this Contract,
or if no such method has been established, by a court of competent jurisdiction. Failure by
claimant to give such notice in a timely manner shall result in a waiver of the Claim.

ARTICLE 16 — MISCELLANEOUS
16.01 Giving Notice

A. Whenever any provision of the Contract Documents requires the giving of written notice to
the other party to this Contract, it will be deemed to have been validly given if delivered to
the Authorized Representative of the other party:

1. In person, by a commercial courier service or otherwise; or

2. By registered or certified mail, postage prepaid; or

3. By e-mail, with the words “Formal Notice” or similar in the e-mail’s subject line.
16.02 Computation of Times

A. When any period of time is referred to in the Contract Documents by days, it will be computed
to exclude the first and include the last day of such period. If the last day of any such period
falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable
jurisdiction, such day will be omitted from the computation.
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16.03 Cumulative Remedies

A.

Unless expressly stated otherwise in this Contract, the duties and obligations imposed by
these General Conditions and the rights and remedies available hereunder to the parties
hereto are in addition to, and are not to be construed in any way as a limitation of, or waiver
of, any rights and remedies available to any or all of them which are otherwise imposed or
available by:

1. Laws or Regulations; or
2. Any special warranty or guarantee; or
3. Other provisions of the Contract.

The provisions of Paragraph 16.03.A will be as effective as if repeated specifically in the
Contract in connection with each particular duty, obligation, right and remedy to which they

apply.

16.04 Limitation of Damages

16.05

16.06

16.07

16.08

A

In no circumstances will either Party, or any of their parent companies and Affiliates, or their
respective members, shareholders, officers, directors, agents and employees, be liable to the
other for any consequential, incidental, indirect, special, exemplary or punitive damages,
including attorneys’ and/or expert fees, loss of actual or anticipated profits, revenues or
product, and increased cost of capital, arising out of the Agreement (collectively,
“Consequential Damages”), provided that damages sought under third party indemnification
claims do not constitute Consequential Damages. This waiver applies to claims arising out of
breach of contract, guarantee, warranty, tort (including negligence and strict liability),
product liability, indemnity, contribution, strict liability or any other legal or equitable theory.

Neither Party shall be liable to the other for any amount exceeding the Contract Price as a
result of either Party’s breach of the terms and conditions of this Agreement. Under no
circumstances shall Ampirical be liable to Owner under this Agreement for any amount(s)
exceeding in total Ampirical’s required minimum limits of liability insurance.

No Waiver

A.

A party’s non-enforcement of any provision shall not constitute a waiver of that provision,
nor shall it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A.

All representations, indemnifications, warranties and guarantees made in, required by or
given in accordance with the Contract Documents, as well as all continuing obligations
indicated in the Contract Documents, will survive final payment, completion and acceptance
of the Work and termination or completion of the Contract.

Controlling Law

A. The Contract Documents will be construed in accordance with the law of the place of the
Project.

Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute parts

of these General Conditions.
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THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021
Department Electric
Submitted by Travis Matlock
Phone 479-271-5941

Item Type: (Check All That Apply)

| Budget Adjustment

E Change Order S Informational S Ordinance

i~ Resolution

E Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

A resolution to enter into an agreement with Futura Systems, Inc. for Field Pro Staking software which is Phase 2 of the overall software
installation for $36,725.00. This is a 2021 budgeted item.

Estimated Cost

$36,725.00

Is this Item Budgeted?

E Yes D No

If no, please explain how item will be funded (briefly explain in space below) :

>

117 West Central Avenue, Bentonville, AR 72712
www.bentonvillear.com

PLEASE RECYCLE




MEMORANDUM

DATE:

TO:

FROM:

RE:

March 9, 2021

City Council, Mayor Orman

Travis Matlock, Electric Utility Director

Futura Software — Phase 2

BEUD recommends entering into an agreement with Futura Software,
Inc. for Field Pro Stake for $36,725.00. This is Phase 2 of the Futura
software installation and is a 2021 budgeted item.

In October of 2020, City Council approved entering into an agreement
with Futura Software, Inc. for phase 1 of the install which allowed for
the conversion of our existing GIS information and the beginning of
the installation of the overall mapping. Phase 2 is the staking package
that will allow for design/drawing production.



Futura Systems, Inc.

100 Ashford Center North Suite 360
Atlanta, GA 30338

Phone: (678) 906-2575

Email: sales@futuragis.com

Prepared For

Travis Matlock

Bentonville, City of

1000 SW 14th Street
Bentonville, AR 72712-5256
(479) 271-3135
tmatlock@bentonvillear.com

Quote #:
Date:

Expires On:

Bill To

Bentonville, City of

1000 SW 14th Street
Bentonville, AR 72712-5256

Quotation

Q-02316-1
2/8/2021
3/22/2021

POINT OF CONTACT PHONE EMAIL DELIVERY METHOD PAYMENT METHOD
Andy Gappinger andyg@futuragis.com Net 30
Licenses
QTY | NAME DESCRIPTION UNIT DISC (%) | EXTENDED
PRICE
1 Field Pro License License for the Field Pro app. $10,000.000 $10,000.00
Licenses Total Costs: | $10,000.00
Other Software
QTY | NAME DESCRIPTION UNIT DISC (%) | EXTENDED
PRICE
1 SAP Crystal Reports License of SAP Crystal Reports $500.000 100.00 $0.00
1 Microsoft Access Required to run Futura Stake $0.000 $0.00
Other Software Total Costs: $0.00
Recurring
QTY | NAME DESCRIPTION UNIT DISC (%) | EXTENDED
PRICE
1 Field Pro Basic Field Pro Basic module $500.000 $500.00
12 Futura Flex Monthly support based on seats $1,500.000 $1,500.00
1 Futura Stake Monthly product support $510.000 $510.00
1 Stake Base Support Monthly base support for Futura Stake $250.000 $250.00
Recurring Total Costs: $2,760.00
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Services

QTY [ NAME DESCRIPTION UNIT DISC (%) | EXTENDED
PRICE
1 Indigo Flex Module Setup and configuration of the Indigo Flex dispatch $5,000.000 $5,000.00
module price based on complexity of the scope.
1 Flex Server Configuration Flex server configuration and setup $850.000 $850.00
1 Staking Configuration Setup and implementation services. $8,500.000 $8,500.00
1 Indigo Projects Indigo Work order module set up and configuration $5,000.000 $5,000.00

Services Total Costs: $19,350.00

Training

QTY | NAME DESCRIPTION UNIT DISC (%) | EXTENDED
PRICE

12 Field Pro Training Field Pro remote training conducted on hourly basis $125.000 $1,500.00

15 Flex Training Flex remote training conducted on hourly basis $125.000 $1,875.00

32 Stake Training Stake onsite training conducted on hourly basis $125.000 $4,000.00

Training Total Costs: $7,375.00

Monthly Recurring: $2,760.00
Upfront Cost: $36,725.00

ESRI Cost: $0.00

The City of Bentonville has the Esri Enterprise License Agreement. SAP Crystal Reports and Microsoft Access are required by FuturaStake and
will be supplied by the City of Bentonville. Training hours are billed as-used.

Terms & Conditions
Pricing is valid for 30 days from date above, and does not include applicable sales tax or shipping charges.

Signature: Effective Date: / /

Name (Print): Title:
Please complete DocusSign to finalize quote and notify Andy Gappinger
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FieldPro iPad Hardware Document

Futura FieldPro is designed to work with any of the iPads available on the Apple website.

http://www.apple.com/ipad/compare/

For the best possible experience Futura recommends the 10.5 inch iPad Pro (or newer) Wi-Fi +
Cellular

Futura FieldPro is designed for iOS 13.1 and higher

Futura FieldPro is not compatible with iOS < 9.0 and iPads manufactured before March 7, 2012

GPS and iPad/FieldPro

Wi-Fi only iPad’s do not include a GPS receiver. GPS is included in the Wi-Fi + Cellular model
iPads only.

An external GPS, such as the ones below, can be used with a Wi-Fi Only or Wi-Fi + Cellular
iPad.

e Trimble Pro Series: R2 GNSS, R1 GNSS
e EOS Arrow Series: Gold, 200, 100, Arrow Lite
o Bad EIf: GNSS Surveyor, GPS Pro+, GPS Pro
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Futura Flex

Server Requirements (if using seperate server for Flex)
Windows Server 2012-2016

MS SQL Server 2012-2016

4+ processor cores

24 GB RAM

500 GB — 1 TB disk

Client Requirements
Browser — Chrome (latest version)

Field Devices
iPad

iPad Pro 10.5”,11” or 12.9” Wi-Fi + Cellular 64GB or 128GB
iPad Mini 4 Wi-Fi + Cellular 64GB or 128GB
iPads manufactured before March 7, 2012 are not compatible
An external GPS, such as the ones below, can be used with a Wi-Fi Only or
Wi-Fi + Cellular iPad:
o Trimble Pro Series: R2 GNSS, R1 GNSS
o EOS Arrow Series: Gold, 200, 100, Arrow Lite
o Bad Elf: GNSS Surveyor, GPS Pro +, GPS Pro

o Minimum version 9.2.1
o Recommended version: 13.3 (current as of 01/09/2020)
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THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021
Department Electric
Submitted by Travis Matlock
Phone 479-271-5941

Item Type: (Check All That Apply)

| Budget Adjustment

E Change Order S Informational S Ordinance

i_i Resolution

E Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Bid award for the construction of Phase 1 of the fiber infrastructure to Source Power, LLC for $475,745.86. This is a 2021 budgeted item.

Estimated Cost

$475,745.86

Is this Item Budgeted?

E Yes D No

If no, please explain how item will be funded (briefly explain in space below) :

>

117 West Central Avenue, Bentonville, AR 72712
www.bentonvillear.com

PLEASE RECYCLE




MEMORANDUM

DATE: March 9, 2021

TO: City Council, Mayor Orman

FROM: Travis Matlock, Electric Utility Director

RE: Fiber Infrastructure install — Phase 1

BEUD recommends awarding the bid for construction of Phase 1 of the
fiber infrastructure to Source Power, LLC for $475,745.86 (see bid
review). This is a 2021 budgeted item.

Source Power, LLC was not the low bidder on this project. However,
the low bidder, ADB, did not submit the required qualifications. Per
the engineer’s analysis, BEUD recommends awarding to Source Power,
LLC.



I ERCIINYROIR

THE CITY OF
BENTONVILLE
ELECTRIC UTILITIES

FIBER OPTIC CONSTRUCTION
MUNICPAL COMPLEX TO S WALTON BLVD AND SE 28™ ST.
BENTONVILLE, AR

IFB-21-02

Bid Summary & Recommendation
(Revised)

February 16, 2021



CITY OF BENTONVILLE - BID SUMMARY & RECOMMENDATION - IFB-21-01

Bid

Summary

There were four bids submitted for the IFB for Fiber Optic Construction:

City of Bentonville Electric Utilities BBC Electrical Hutton
Fiber Optic Construction Project IFB-21-02 scoring ADB . . Source Power
; . Services Contracting
Bid Analysis
1 | Respondent Information yes/no yes yes yes yes
2 | Acknowledgement of Review of Bid Package yes/no yes yes yes yes
3 | Qualifications 1-10 2 8 8 10
4 | Experience 1-10 6 6 6 10
5 | References 1-10 4 6 6 10
6 | Certificate of Insurance yes/no yes yes no yes
7 | Safety Records yes/no yes yes yes yes
8 | Proposed Duration and Schedule yes/no yes yes yes yes
9 subtotal of scores 12 20 20 30
10| Bid Form - Signed and Dated $ 475,055.00 | $ 786,960.90 | $ 1,783,775.60 | $ 475,745.86
Bid Compared to estimated Budget Under 15% Over 41% Over 220% Under 15%

Evaluation of Qualifications, Experience, and References

Response from ADB

Qualifications

ADB stated that they have a wealth of experience installing fiber optic cable throughout
the Midwest and Southeast portions of the country over the past 25 years and that all
projects constructed by ADB have been completed on time and within budget safely and
to the complete satisfaction of their customers.

Experience

ADB offered three projects under the category of Experience. Each project showed the
client, type of installation, schedule, and value. When reviewing the corresponding
category of References, it was found that the first project, IFB 19-62 for City of Bentonville,
AR, did not have a reference. The other two projects did have a corresponding reference.
One project did not describe the type of material installed, one described a five-mile ADSS
installation in power space, and the third described a FTTH installation.

References

ADB offered three references including Clarksville Light and Water, City Utilities of
Springfield, MO, and City of Houston. Two of the references were for two of the projects
listed under the category of Experience. A third reference, SpringNet for City Utilities of
Springfield, MO did not have a corresponding project under the category of Experience.

2
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CITY OF BENTONVILLE - BID SUMMARY & RECOMMENDATION - IFB-21-01

Response from BBC Electrical Services

Qualifications

BBC stated that they employ IBEW Journeyman Lineman on all of their projects. They
stated that all JLs go through an apprenticeship program of 7,000 hours of training. They
described their project team including superintendent and general foreman, and
operators.

Experience

BBC offered twelve projects for consideration. Five projects involved ADSS ranging from
8 to 21 miles in length, four projects involved an unspecified cable type, one project
involved OPGW installation, one project involved 69kV with OPGW Static Wire, and one
project involved a 62-mile static OPGW replacement.

References
BBC offered a Reference for each group of projects. The references included AEP

Telecom, Show Me Power/Technology, Prairie Power, and Southwestern Power
Administration.

Response from Hutton Contracting

Qualifications

Hutton provided qualifying experience for Superintendents with over 25 years of
experience holding certificates of apprenticeship as Lineman Installer, a Foreman with 17
years of experience, and eight Linemen with experience ranging from four to ten years.

Experience

Hutton offered eight projects for the installation and rebuild of 69kV and 161kV
transmission lines with one of the projects having (23 miles) of OPGW on a 161 kV line.

References
Hutton offered a Reference for each project submitted. The references included
Northwest Electric Power Cooperative, Western Farmers Electric Cooperative, Northwest

Electric Power Co-op, Southwestern Power Administration and Central Electric Power
Cooperative.

Response from Source Power

Qualifications

Source Power provided
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CITY OF BENTONVILLE - BID SUMMARY & RECOMMENDATION - IFB-21-01

e Field Personnel Capability Qualifications for nine team members of their team
illustrating experience, qualifications, education, responsibilities, training,
certifications, and skills.

o Certificates for OTDR and CPRI Certification Training for two team members
Extensive resume for Region Manager showing 35 years of progressively
responsibility in electric utility industry

o Extensive resume for Safety & Training Manager

Experience

Source Power offered four projects for consideration. They offered projects for American
Electric Power — AEP Texas, Guadalupe Valley Electric Cooperative (GVEC), and Public
Service Company of Oklahoma. Each project showed the client name, project name, if it
was on transmission or distribution, if structures were set and if anchors were placed,
splicing and testing, start date, completion date, and if it was completed on time and within
budget.

For American Electric — AEP Texas, Source Power has been awarded a 2-year Master
Service Agreement for Telecommunication and Distribution type work. Source Power has
five crews working throughout their system in Texas, Oklahoma, and Arkansas.

For GVEC, Source Power has been awarded a 2-year Master Service Agreement to
perform construction for Overhead Distribution and Telecommunication services on their
system. Source Power has two crews working throughout their system which have worked
there for the past two years. They stated that their relationship with GVEC spans back
more than ten years with key management personnel of Source Power.

For Public Service Company of Oklahoma, Source Power has been awarded a 2-year
Master Service Agreement for Telecommunication and Distribution type work. Source
Power has five crews working throughout their system in Texas, Oklahoma, and Arkansas.
References

Source Power offered a Reference for each project. They offered references from

American Electric Power — AEP Texas, Guadalupe Valley Electric Cooperative (GVEC),
and Public Service Company of Oklahoma.

Recommendation for Bid Award

TOP Engineers has evaluated the Bids that were submitted and provides the following
evaluation:

1. ADB did not submit qualifications sufficient to properly evaluate its capabilities.
They did demonstrate experience relevant to the project at hand. ADB did not
offer a Reference for one of the three projects shown under the category of
Experience and offered a Reference without an associated project. ADB bid cost
is 15% below the estimated project cost. For these reasons, ADB is a viable option
to consider but with additional conditions.

4
gPEngineers+
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CITY OF BENTONVILLE - BID SUMMARY & RECOMMENDATION - IFB-21-01

2. BBC Electrical Services has adequate qualifications but is 41% over the estimated

project cost. For this reason, BBC Electrical was not seriously considered a viable
option.

Hutton Contracting has adequate qualifications but is 220% over the estimated
project cost. For these reasons, Hutton Contracting was not seriously considered
a viable option.

Source Power has fulfilled what was requested in the IFB. Their qualifications,
experience, and references were submitted in detail sufficient to ascertain their
depth in all categories. Source Power bid cost is 15% below the estimated project
cost. For these reasons, Source Power is a viable option to consider.

Recommendation for Bid Award — Source Power:

Completeness of Bid Submittal

o Indicates a thoroughness and respect for Client Requests.

o Qualifications are excellent.
Proven detailed experience that is directly pertinent with the requested bid
requirements. It also indicated that the client reference was significant due to
multiple multi-year Master Service Agreements.
References contacted were highly complementary of the professionalism and
performance experienced.
Source Power bid cost is 15% lower than the estimated project cost. This is
congruent with market expectations.

Final comments:

TOP Engineers evaluated the IFB based on submitted content of each entity and
interviews of their references.

It is the professional opinion of TOP Engineers Plus that, based on the bids
submitted, Source Power is the low qualified bidder and is a good selection that
should serve the needs of the City of Bentonville for IFB-21-02.

5
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CITY OF BENTONVILLE ELECTRIC UTILITIES DEPARTMENT
IFB21-02 FIBER OPTIC CONSTRUCTION
MUNICPAL COMPLEX TO S WALTON BLVD AND SE 28TH ST.
BID TABULATION
BID OPENING: FEBRUARY 5, 2021

Bid prices shall include all costs, including but not limited to: alllabor, equipment, disposal, products not specified as being furnished by the City, hardware, tax, fuel, surcharge, installation and delivery fees to the City of Bentonville, Arkansas. The City of Bentonville Sales Tax Rate is 9.5%. Bidder
ackn

nowledges that quantities are not guaranteed and that final payments will be based on actual quantities installed in fiel

Bidder Name: ADB Bidder Name; | BBSElectrical Hutton Contracting | Bidder Name: | Source Power
Services
LINE. | BEup DESIGN ESTIMATED
m%p SPEC NUMBER DESCRIPTION uNIT UaNTITY | UNITPRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT UNIT PRICE AMOUNT

1 DS-1600  |Fiber Optic ADSS Tangent Attachment each 267 $ 2000 |$ 534000 | § 85.00 [ $ 22,695.00 | $ 30000 | $ 80,100.00 | $ 4200 [$  11,214.00
2 DS-1600-B | Fiber Optic ADSS Tangent Attachment - Banded each 62 $ 50.00 | $ 310000 | $ 130.00 | $ 8,060.00 | $ 450.00 | $ 27,900.00 | $ 4200 [$  2,604.00
3 DS-1601  |Fiber Optic ADSS Tangent Attachment With 6' Streetlight Arm each 37 $ 2000 | $ 74000 | $ 85.00 [ $ 314500 | $ 500.00 | $ 18,500.00 | $ 4200 [$  1,554.00
4 DS-1601-B | Fiber Optic ADSS Tangent Attachment With 6 Streetlight Arm - Banded each 1 $ 50.00 | $ 5000 | $ 130.00 | $ 130.00 | $ 650.00 | $ 650.00 | $ 4200 | $ 42.00
5 DS-1602  |Fiber Optic ADSS Tangent Attachment with 18' Streetlight each 23 $ 2000 | $ 460.00 | $ 85.00 [ $ 195500 | $ 750.00 | $ 17,250.00 | $ 4200 | $ 966.00
6 DS-1602-B | Fiber Optic ADSS Tangent Attachment with 18' Streetlight - Banded each 2 $ 50.00 | $ 10000 | $ 130.00 | $ 26000 [ $ 100000 | $ 2,000.00 | $ 4200 | $ 84.00
7 DS-1603  |Fiber Optic ADSS Tangent Stand-Off each 9 $ 25000 | $ 225000 | $ 9000 | $ 81000 | $ 30000 | $ 270000 | $ 63.00 | $ 567.00
8 DS-1603-B | Fiber Optic ADSS Tangent Stand-Off - Banded each 3 $ 50000 | $ 150000 | $ 135.00 | $ 405.00 | $ 45000 | $ 135000 | $ 6300 | $ 189.00
9 DS-1604  |Fiber Optic ADSS Tangent Flat Construction each 6 $ 2000 | $ 12000 | $ 85.00 | $ 51000 | $ 20000 | $ 1,20000 | $ 63.00 | $ 378.00
10 DS-1610  |Fiber Optic ADSS Double Deadend each 53 $ 3000 |$ 159000 | $ 150.00 | $ 795000 [ $ 120000 | $ 63,600.00 | $ 9400 [ 4,982.00
1 DS-1610-B | Fiber Optic ADSS Double Deadend - Banded each 19 $ 60.00 | $ 114000 | $ 20000 | $ 380000 |$ 150000 | $ 28,500.00 | $ 9400 [$  1,786.00
12 DS-1612  |Fiber Optic ADSS Double Deadend Streetlight with 6' Arm each 2 $ 3000 | $ 6000 | $ 150.00 | $ 30000 [$ 150000 | $ 3,000.00 | $ 94.00 | $ 188.00
13 DS-1613  |Fiber Optic ADSS Double Deadend Streetlight with 18 Arm each 3 $ 3000 | $ 9000 | $ 150.00 | $ 45000 [ s 1580000 | $ 540000 | $ 9400 | $ 282.00
14 DS-1614  |Fiber Optic ADSS Deadend With Riser each 15 $ 2500 | $ 375.00 | $ 510.00 | $ 765000 [ $ 200000 | § 30,000.00 | $ 21000 [ $  3,150.00
15 DS-1620  |Fiber Optic ADSS Slack Storage each 24 $ 15000 [ $  3,600.00 | $ 17000 | $ 4,080.00 | $ 350000 | $ 84,000.00 | $ 42000 | $  10,080.00
16 DS-1620-B | Fiber Optic ADSS Slack Storage - Banded each 1 $ 300.00 | $ 30000 | $ 22000 | $ 22000 [$ 410000 | $ 4,100.00 | $ 42000 | $ 42000
17 DS-1621  |Fiber Optic ADSS Slack Storage With 6.5"x17" Splice Closure each 4 $ 55000 [ $  2,200.00 | $ 500.00 | $ 200000 [$ 550000 | $ 22,000.00 | $ 42000 | $  1,680.00
18 DS-1623  |Fiber Optic ADSS Slack Storage With Existing Riser And 6.5°x17" Splice Closure each 3 $ 55000 | $ 165000 | $ 550.00 | $ 165000 [ $ 575000 | $ 17,250.00 | $ 42000 | $ 126000
19 DS-1625  |Fiber Optic ADSS Slack Storage With New Riser And 9.5"x19" Splice Closure each 3 $ 55000 [ $  1,650.00 | $ 900.00 | $ 270000 [ $ 610000 | $ 18,300.00 | $ 42000 | $ 126000
20 DS-1625-B | Fiber Optic ADSS Slack Storage With New Riser And 9.5'x19" Splice Closure-Banded each 1 $ 550.00 | $ 550.00 | $ 950.00 | $ 95000 [ $ 660000 | $ 6,600.00 | $ 42000 | $ 42000
21 DS-1634  |Fiber Optic ADSS Foam Sealing MaxCell In Conduit each 9 $ 53.00 | $ 477.00 | $ 17000 | $ 153000 | $ 40000 | $ 3,600.00 | $ 5200 | $ 468.00
22 DS-1640  |Fiber Optic ADSS Cable Guy each 38 $ 6500 | $ 247000 | § 85.00 [ $ 3,23000 | $ 500.00 | $ 19,000.00 | $ 10500 [ $  3,990.00
23 DS-1641  |Fiber Optic ADSS Cable Anchor each 36 $ 20000 | $ 720000 | $ 380.00 | $ 13,680.00 | $ 600.00 | $ 21,600.00 | $ 26200 [ $  9,432.00

24 CABINET ok Bohieb i Pagd i BS1 each 0 $ - $ - $ - $ - $ $ - $ - $
25 CABINET [ Mount Single Door Cabinet to Passive Cabinet Base As Shown in DS-1635 each 1 $ 100000 [$ 100000 | $ 580.00 | $ 58000 [ $ 250000 | § 2550000 | $ 840.00 | $ 840.00
26 FTP 288 Port Fiber Termination Panel each 10 $ 40000 | $ 400000 | $ 360.00 | $ 3,600.00 | $ 50000 | $ 5,000.00 | $ 94500 [ $  9,450.00
27 FTP 144 Port Fiber Termination Panel each 1 $ 350.00 | $ 35000 | $ 300.00 | $ 30000 | $ 500.00 | $ 50000 | $ 945.00 | $ 945.00
28 FTP 48 Port Fiber Termination Panel each 2 $ 250.00 | $ 500.00 | $ 250.00 | $ 500.00 | $ 400.00 | $ 800.00 | $ 94500 [ $  1,890.00
29 FTP 24 Port Fiber Termination Panel each 10 $ 25000 | $ 250000 | $ 250.00 | $ 250000 | $ 40000 | $ 4,00000 | $ 94500 [ $  9,450.00
30 FTP 12 Port Fiber Termination Panel each 9 $ 25000 | $ 225000 | $ 250.00 | $ 225000 | $ 40000 | $ 3,600.00 | $ 94500 [ $  8,505.00
31 ADSS Installation of 288 count ADSS (per linear foot) each 17278 |'$ 220|s 3801160 | $ 400 | $ 69,112.00 | $ 700 | $ 120,946.00 | $ 168 |$  20027.04
32 ADSS Installation of 144 count ADSS (per linear foot) each 65327 | $ 220 | s 14371940 | $ 330 [$  215579.10 | $ 700 | $ 457,289.00 | $ 168 | 5 109,749.36
33 ADSS Installation of 48 count ADSS (per linear foot) each 2707 | s 200|$ 541400 s 290 s 785030 | $ 1100 | $ 29,777.00 | $ 168 |$  4547.76
34 | UNDERGROUND | Installation of Fiber Optic Cable in Conduit each 13248 | $ 125 s 1656000 | $ 400 | $ 52,992.00 | $ 1200 | $ 158,976.00 | $ 210 (s 27,820.80
35 | UNDERGROUND | Installation of 3" 3-Cell Maxcell Innerduct each 7805 |$ 400 |$ 3122000 | $ 490 | $ 3824450 | $ 650 | $ 50,732.50 | $ 168 [$ 1311240
36 | UNDERGROUND | Installation of Tracer wire each 8670 |$ 100 [$ 867000 |s 050 | $ 433500 | $ 650 | $ 56,355.00 | $ 070 |$  6069.00
37 SPLICING | Fusion Splice Fibers each 3816 | 3000 | $ 11448000 | $ 4200 [$  160272.00 | $ 36.00 | $ 137,376.00 | $ 2400 [ $  91584.00
38 TESTING  [Final OTDR, Power Meter, and Light Source End to End per Fiber each 1488 | $ 800 |$ 1190400 | $ 3500 [ $ 52,080.00 | $ 1500 | $ 22,320.00 | $ 950 [ 14,136.00
39 MISC Mobilization to Specific Job Side LUMPSUM | LUMPSUM|$ 250000 | $ 250000 | $ 2300000 | $ 2300000 | $ 3500000 | $ 3500000 | $ 1889400 [ $  18,894.00
40 misC Removal of Existing Facilities LUMP SUM | LUMP SUM| $ 864.00 | $ 86400 | $ 120000 | $ 120000 [ $  74,00000 | $ 7400000 | $ 10077.00 [ $  10,077.00
a1 MISC Seeding sy sy $ 500.00 | $ 50000 | $ 600 | S 600 |s 410 |$ 4108 5250 | $ 52.50
42 MisC Adjust Forign Communication Cable (Per Contact) each 120 $ 3000 |$ 360000 | $ 12000 | $ 14,400.00 | $ 800.00 | $ 96,000.00 | $ 10500 [ $  12,600.00
43 MISC Contingency LUMP SUM | LUMPSUM| $ 50,000.00 | $ 50,0000 | $ 5000000 | $ 50,000.00 | $  50,000.00 | $ 50,000.00 | $ 50,000.00 | $  50,000.00
Engineer's Estimate $556,863.75 Totals $475,055.00 |Totals $ 786,960.90 |Totals $ 1,783,775.60 [Totals $475,745.86

Totals compared to Engineer's Estimate Under 15% Over 41% Over 220% Under 15%
Scoring for C 1ess of Q Experience and References Total Score 12 Total Score 20 Total Score 20 Total Score 30

Recommendation of Low Qualified Bid

Low Qualified Bid




THE CITY OF

D)
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BENTONVILLE

Agenda Item Form

Date of City Council Meeting |2/23/2021

Department Sanitation
Submitted by Gary Wilson
Phone (479) 271-3104

Item Type: (Check All That Apply)

DBudget Adjustment I:]Change Order Dlnformational |:|Ordinance Resolution DBid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Staff recommends approval of a resolution to amend the Republic Services contract to extend it for an additional 3 years. Please see attached
memo.

Estimated Cost $

Is this Item Budgeted? [ Ves [ No

If no, please explain how item will be funded (briefly explain in space below) :

117 West Central Avenue, Bentonville, AR 72712
www.bentonvillear.com
PLEASE RECYCLE

1%
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1%
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City ot Bentonville

Memorandum

To: City Council and Mayor Orman
From: Jake Harper

CC: Gary Wilson

DATE: February 8, 2021

Staff recommends authorizing a Resolution to extend our current contract With
Republic Services.

The current contract with Republic Services expires September 30, 2022. In
preparation for this original contract extension a 2020 budget item was
approved for a consultant for this process.

During 2019 and 2020 regional discussions began occurring regarding recycling
which is part of our sanitation program. We have decided that engaging a
consultant at this time would not be an efficient use of city funds as these
regional conversations are still happening.

We are requesting a three-year extension to September 30, 2025. This
extension will allow regional recycling discussions and planning to more fully

develop before we go to bid for the next contract.

The extension will allow our rates to maintain the current rate schedule with the
normal CPI for trash service annual increases. Any additional increases would
have to come before City Council per our current contract requirements.

1000 SW 140 STREET, BENTONVILLE, AR 72712
T 479-271-3100 U WWW.BENTONVILLEAR.COM



FIRST AMENDMENT TO THE MUNICIPAL CONTRACT

This First Amendment (“First Amendment”) to the Municipal Contract dated October 1,
2012, (the “Municipal Contract”) is entered into as of day of , 2021 between the
City of Bentonville, Arkansas (“Bentonville”’) and Allied Services, LLC, dba Republic Services of
Bella Vista!, (“Republic”) (collectively the “Parties”).

WHEREAS, the Municipal Contract terminates on September 30, 2022, and the parties
wish to extend the current term.

NOW, THEREFORE, in consideration of terms described below, the parties have agreed
to amend the Municipal Contract as follows:

1. Paragraph 4 is amended to state the following:

“The current term of the Municipal Contract expires on September 30, 2022.”

2. Paragraph 5 is amended to state the following:

“The parties have agreed to extend the Municipal Contract for an additional three years
after the current term. The extension period shall be from October 1, 2022 to September
30,2025.”

3. Continuing Effect. Except insofar as they may be modified or amended by this First
Amendment or are otherwise in conflict with this First Amendment, all terms and
provisions of the Municipal Contract shall remain in full force and effect.

Witness the execution hereof:

Allied Services, LLC dba Republic

Services of Bella Vista

By: Date:
David Sestak, General Manager

City of Bentonville

By: Date:
Stephanie Orman, Mayor

! The Municipal Contract incorrectly states the Republic legal entity, which is Allied Services, LLC, dba Republic
Services of Bella Vista.



THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting

3/9/2021

Department

Water Department

Submitted by

Mike Bender

Phone

(479) 271-6873

Item Type: (Check All That Apply)

DBudget Adjustment

DChange Order

Dlnformational

|:|Ordinance

Resolution

[IBid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Resolution - Staff is requesting approval of a resolution authorizing the Mayor and City Clerk to enter into an agreement with Mueller
Systems, LLC in an amount not to exceed $293,563.00 for material and labor to provide and install AMI network infrastructure. Funding will
be from the Water Utility reserves. Payment to be made after system meets acceptance of operating at 98.5%.

Estimated Cost

$293,563.00

Is this Item Budgeted?

DYes No

If no, please explain how item will be funded (briefly explain in space below) :

Item will be funded with Water Utilities Reserves.

1%
5,

117 West Central Avenue, Bentonville, AR 72712
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THE CITY OF

emo

To: City Council, Mayor Orman

From: Mike Bender

CC:

Date: February 12, 2021

Re: Mueller Agreement to Upgrade AMI System

Staff is requesting approval of a resolution authorizing the Mayor and City Clerk to enter into an
agreement with Mueller Systems, LLC in an amount not to exceed $293,563.00 for material and
labor to provide and install Advanced Metering Infrastructure (AMI) within Bentonville’s AMI
system.

As you are aware, our AMI system provided by Mueller is not working as it was intended including
issues with recording/reporting water usage resulting in significant volumes of unaccounted for
water. The most important aspect of resolving issues related to unaccounted for water is to get all
of our water meters reporting. As originally set up when the system was deployed in 2012, a
majority of our water meters communicated through electric meters. Early in the project,
communication through electric meters started to fail leaving the water meter reads stranded.
This communication failure caused the communicating nodes at water meters to attempt to
communicate more often than usual resulting in premature battery failure which leads to total
inability of the node to communicate any water meter reads. Recently, the number of failing
batteries increased at a startling rate where staff could not keep up with replacement of the nodes
nor manual meter reads. The nodes are currently still under warranty and staff worked to get
Mueller on site in October to provide material and labor to replace the failed nodes at their cost of
material and labor. In addition, Mueller is providing labor to assist with reading water meters
manually. To avoid water meters communicating through electric meters, it was necessary to
reevaluate our existing AMI system. This included a new RF signal propagation study to
determine infrastructure needed to upgrade our system. In addition, system technology is
advancing and version 3 infrastructure that we currently have is approaching its end of life. As
such, we are installing newer version 4 and version 6 nodes at the same time we are installing
new multi-network collectors that will allow us to collect data from existing V3 and new V4/V6
nodes. This upgrade will allow us to move forward without having to replace the additional
collectors in the very near future due to end of life. In addition, this upgrade allows us to move
forward towards two truly independent systems — one for water and one for electric. The
improvements to the AMI system will not affect the functionality of the electric portion.

The estimated cost of this upgrade to our AMI system is $293,563.00. Per the agreement,
payment will not be due until after our AMI system is accepted which is defined in the contract for
the system to be reporting at 98.5% for specified time frames. Funds for this agreement will
come from the Water Utilities Reserves.



Thank you for your consideration of this request.
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RESOLUTION NO.

A RESOLUTION AUTHORIZING THE MAYOR AND
CITY CLERK TO ENTER INTO A PROFESSIONAL
SERVICES AGREEMENT WITH MUELLER
SYSTEMS, LLC TO PROVIDE AND INSTALL AMI
NETWORK INFRASTRUCTURE

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL FOR THE
CITY OF BENTONVILLE, ARKANSAS.

Section 1: That the Mayor and City Clerk be and are hereby authorized to enter
into a professional services agreement with Mueller Systems, LLC to provide and install

AMI network infrastructure as outlined in the agreement attached hereto as Exhibit “A”.

Section 2: This resolution shall be in full force and effect from and after the date

of its passage.

PASSED and APPROVED this day of , 2021.

APPROVED:

Stephanie Orman, Mayor

ATTEST:

Kirby Romines, City Clerk



Agreement

This Agreement (“Agreement”) is entered into as of March __» 2021, (“Effective Date”) by and between
Mueller Systems, LLC, a Delaware limited liability company having its principal offices at 1200 Abernathy
Road NE, Suite 1200 Atlanta, GA 30328 (“Mueller”) and City of Bentonville, Arkansas (“City of
Bentonville™).

Recitals

WHEREAS, City of Bentonville entered into an agreement with Mueller Systems for an Advanced Metering
Infrastructure (“AMI” or “System”); and

WHEREAS, City of Bentonville wishes to upgrade the System; and
WHEREAS, Mueller wishes to provide City of Bentonville with such AMI upgrade; and

WHEREAS, Mueller and the City of Bentonville desire to complete the AMI upgrade on the terms and
conditions contained in this Agreement.

NOW, THEREFORE, FOR AND IN CONSIDERATION of the mutual promises, covenants and
agreements contained herein, and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties hereto hereby agree as follows:

Section 1: Quotation and Purchase Order

Mueller and City of Bentonville agree to the terms provided in Mueller quotation # 82764 as found in Exhibit
A (“Quote 82764”), which is hereby incorporated. Additional endpoints outside of Quote # 82764 may result
in additional infrastructure and labor costs to City of Bentonville at the then current list price or as negotiated
between the parties. Upon the execution of this Agreement, City of Bentonville agrees to issue a purchase
order to Mueller per the terms of Quote #82764. City of Bentonville agrees to pay in full within thirty (30)
days after systems acceptance date.

Section 2: Definitions

“Electric Warran Replacement Nodes” — All v3 nodes which are communicating through the electric
meter.

“EULA” — The Mueller Systems Master Agreement as found in Exhibit B.
“Mi.Host/Sentryx” - The hosted software application software application.

“Phase 1 Warranty Replacement Nodes” — All non-responsive v3 water nodes identified by Mueller
between November 2020 through Network Completion Notification to be replaced with v6 water nodes
through a warranty replacement.

“Phase 2 Warranty Replacement Nodes” — All non-responses v3 water nodes identified by Mueller after
Network Completion Notification through Final System Acceptance to be replaced with v6 water nodes
through a warranty replacement.

“Proposed Propagation Study” - The proposed propagation study conducted by Mueller on September 3,
2020 as found in Exhibit C.

“Required Materials” — Includes, but is not limited to customer interface, swap file interface and billing
interface.



Section 3: City of Bentonville Responsibilities

City of Bentonville agrees to perform the following at its sole cost and expense:

I

Ensure all existing meter pit lids have holes to allow thru-the-lid mounting (“TTL”). This includes
confirming new pit lids contain such holes to allow for TTL installation.

Furnish usable AC power supply for Mueller’s AMI Network installation.

Provide a secure storage facility for all AMI equipment, which shall be accessible to Mueller
employees and subcontractors at all times.

Prepare meter pits to be free from dirt or debris for installation of new Mi.Net radios.

During the warranty replacement of the node, if a meter is identified as needing investigation, the
Mueller field team will notify the City of Bentonville and it is the responsibility of the City of
Bentonville to maintain the meter and replace as necessary.

Provide Mueller with all Required Materials for integration in a timely manner.

Upon the execution of this Agreement, Mueller will provide City of Bentonville with the network
design document. Within ten (10) business days of receipt, City of Bentonville will review and
provide comments or provide approval to proceed with network installation. If the City fails to
provide comments or approval, approval will be deemed accepted by City of Bentonville.
Additional responsibilities as defined in Section 5 of this Agreement.

Section 4: Mueller Responsibilities

1.

2.

Mueller agrees to provide the following at its sole cost and expense:

a. Replace Phase 1 Warranty Replacement Nodes. Replace Phase 2 Warranty Replacement
Nodes.

. Replace Electric Warranty Replacement Nodes.

¢. Through the Lid Antenna’s (“TTLA”) for each Phase 1 Warranty Replacement Node, Phase
2 Warranty Replacement Node and Electric Warranty Replacement Node.

Mueller agrees to perform the following:

a. Mueller or its designated subcontractor shall perform the installation services in accordance
with that same or similar standard of care practiced by reasonable and prudent firms
providing the same or similar services in the same geographic locality for warranty
replacement node. For any warranty replacements, City of Bentonville must promptly
notify Mueller of such non-conformance along with evidence which reasonably
demonstrates the non-compliance. At Mueller’s discretion, Mueller shall promptly re-
perform the non-conforming Services.

b. Provide Mi.Host/Sentryx and software monitoring and support services subject to the terms
found in the EULA as found in Exhibit B, which is hereby incorporated in this Agreement.

¢. Provide the Propagation Study as found in Exhibit C, which is hereby incorporated into this
Agreement.

d. Mueller will review locations for network installation and provide the City of Bentonville
with a network design document prior to conducting network installation. City of
Bentonville must review and approve such network design document as highlighted in
Section 3 of this Agreement.

¢. Upon City of Bentonville’s acceptance of the network design document, which shall not be
unreasonably withheld, Mueller will install the network equipment. If additional equipment
is necessary to meet the accepted performance criteria, Mueller will install the additional
equipment at its own expense.



3. The parties agree Mueller’s warranty obligations and Mueller’s liability are limited to the terms
provided in Mueller Systems Product Warranty Statement, as found in Exhibit D, which is hereby
incorporated into this Agreement.

Section 5: Performance Acceptance Tests

Mueller and City of Bentonville have agreed to the following tests and system performance levels:

1. Endpoint Communication Test: Once the network is installed per Section 4 of this Agreement, each
Phase 1 Warranty Replacement Node will be validated to communicate with the network. If an
installed Phase 1 Warranty Replacement Node is not communicating with the network, Mueller will
investigate and correct the installation validating the Phase 1 Warranty Replacement Nodes are
communicating. The installed Phase 1 Warranty Replacement Nodes will be confirmed to
communicate with the network once the data is updated onto MiHost / Sentryx. This process is
referred to as “Endpoint Communication Test”. Mueller and City of Bentonville agree that this
Endpoint Communication Test will be limited to the Phase 1 Warranty Replacement Nodes.
Network Completion Notification: Upon completion of the Endpoint Communication Test, Mueller
will provide City of Bentonville a notification of completion for network installation (“Network
Completion Notification). Within ten (10) business days of receipt of such Network Completion
Notification, City of Bentonville will review and provide comments or provide approval to proceed.
If the City fails to provide comments or approval, approval will be deemed accepted by City of
Bentonville.

a. Only Phase 1 Warranty Replacement Nodes will be included in the Cycle Acceptance Test
(as described below) and the Systems Acceptance Test (as described below). Phase 2
Warranty Replacement Nodes will not be included in neither the Cycle Acceptance Test
nor the System Acceptance Test. Mueller will target to install Phase 2 Warranty
Replacement Nodes prior to the completion of Systems Acceptance Test.

2. Cycle Acceptance Test: Upon completion of Network Completion Notification., Mueller will
provide the City of Bentonville with a start notification for each of the four (4) cycles identified by
City of Bentonville in Exhibit E, which is hereby incorporated. Each cycle will be measured for
five (5) consecutive days validating that Phase 1 Warranty Replacement Test Nodes communicate
at a 98.5% read rate average over five (5) consecutive days. If a cycle achieves the specified read
rate, Mueller will provide City of Bentonville a notification of completion of achieved read rates
(“Cycle Completion Notification”). If a cycle has not achieved the 98.5% average read rate, then
non-responding Phase 1 Warranty Replacement Nodes will be field evaluated by Mueller. During
the field evaluation, photos of the situation will be taken of the Phase 1 Warranty Replacement
Nodes and installation identifying the cause. If the cause is due to circumstances outside the control
of Mueller, which include but are not limited to the examples listed below, the Phase 1 Warranty
Replacement Nodes will be removed from the Cycle Acceptance Test and the cycle will be re-
calculated. If after the re-calculation the cycle is performing equal to or above the 98.5% average
read rate, Mueller will issue a Cycle Completion Notification If after re-calculation, the cycle is
less than the expected 98.5% average read rate, Mueller will mitigate the Phase 1 Warranty
Replacement Nodes in the cycle achieving the expected five (5) day 98.5% average read rate. Upon
completion of the mitigation, Mueller will notify the City of Bentonville and repeat the Cycle
Acceptance Test until Mueller can provide a Cycle Completion Notification for the impacted cycle.

a. Examples of Circumstances outside the control of Mueller include, but are not limited to
the following:

i. Node has been removed from the location
ii. Node is under water



iii. Node is under-ground where soil is either covering the pit or the node is completely
submerged in the pit and covered by soil.
iv. Located at the bottom of the meter pit
3. System Acceptance Test — Once all cycles have been accepted, Mueller will begin the Systems
Acceptance Test. The system will be measured for (90) consecutive days validating the Phase 1
Warranty Replacement Nodes communicate at 98.5% average read rate. If the system is measured
at equal to or greater than 98.5% average read rate, the City of Bentonville will notify Mueller of
system acceptance (“System Completion Notification™). If the route has not achieved the 98.5%
average read rate, Phase 1 Warranty Replacement Nodes will be field evaluated by the City of
Bentonville. During the field evaluation, photos of the situation will be taken of the Phase 1
Warranty replacement Nodes and installation identifying the cause. If the cause is due to
circumstances outside the control of Mueller, which include but are not limited to the examples
listed below, the non-responsive Phase 1 Warranty Replacement Node will be removed from the
systems acceptance and the system test will be re-calculated. If after the re-calculation the system
is performing equal to or above the 98.5% average read rate, the system will be accepted, and the
City of Bentonville will notify Mueller of the systems acceptance. If after re-calculation, the route
is under the expected 98.5% average read rate, Mueller will mitigate the Phase 1 Warranty
Replacement Nodes achieving the expected 98.5% average read rate. Upon completion of the
mitigation, Mueller will notify the City of Bentonville of System Acceptance Test start and the
process will repeat until Mueller can provide a System Completion Notification.
a. Examples of Circumstances outside the control of Mueller include, but are not limited to
the following:
i. Node has been removed from the location
ii. Node is under water
ili. Node is under-ground where soil is either covering the pit or the node is completely
submerged in the pit and covered by soil.
iv. Located at the bottom of the pit
4. Final System Acceptance — Upon issuance of a System Completion Notification by Mueller, a Final
System Acceptance will be initiated measuring the performance of the entire system measured for
(5) consecutive days validating that all water nodes communicate at a 98.5% read rate average over
the five (5) consecutive days. If the system is measured at equal to or greater than 98.5% read rate,
Mueller will provide the City of Bentonville of a Final System Notification. If the system has not
achieved the 98.5% average read rate, water nodes will be field evaluated by the Mueller and the
City of Bentonville. During the field evaluation, photos of the situation will be taken of the water
node and installation identifying the cause and non-responding nodes will be replaced to meet the
expected system performance of 98.5% average read rate. If the cause is due to circumstances
outside the control of Mueller, which include but are not limited to the examples listed above, the
water node will be removed from the Final System Acceptance and the system will be re-calculated.
If after the re-calculation the system is performing equal to or above the 98.5% average read rate,
the final system will be accepted, and Mueller will provide the City of Bentonville of Final System
Notification. If after re-calculation, the system is less than the expected 98.5% average read rate,
Mueller will mitigate the water nodes in the system achieving the expected five (5) day 98.5%
average read rate. Upon completion of the mitigation, Mueller will notify the City of Bentonville
of Final System Acceptance test start and the process will repeat until Mueller can provide a Final
System Notification.
5. Upon Mueller’s issuance of the Final System Notification, Mueller will invoice the City of
Bentonville for the labor and infrastructure as specified in Quote #82764. Such payment shall be
made within thirty (30) days of receipt and shall be deemed an acceptance of the System.



Section 6: Force Majeure.

Any delay or failure of Mueller to perform its obligations will be excused to the extent the delay or failure
was caused by an event beyond Mueller’s reasonable control, including, but not limited to, acts of God or the
elements, civil insurrection, acts of war or terrorism, unusual health and safety situations, disease (including,
but not limited to the COVID-19 pandemic), epidemics, quarantine restrictions, inability to obtain necessary
labor, materials or manufacturing facilities, labor disputes, riots, boycotts, civil or military authority,
transportation and/or supply distribution disruption, fires, floods, or other severe weather, governmental
actions (including, but not limited to tariffs, embargos, trade war or similar charges), or another situation
which by its nature could not have been reasonably foreseen by Mueller.

Section 7: Miscellaneous.

a.

b.

All persons executing this Agreement on behalf of a party warranty that they have the authority to
execute this Agreement on behalf of that party.

The parties intend this writing to be the sole, final, complete, exclusive and integrated expression and
statement of the terms of their contract. This Agreement supersedes all prior oral or written
negotiations, representations, contracts or other documents that may be related to this Agreement.
This Agreement may be amended only by a subsequent written contract approved and signed by both
parties.

This Agreement will be governed by and construed in accordance with the laws of the State of
Arkansas. The county and federal district court where City’s office is located shall be venue for any
state and federal court litigation concerning the enforcement or construction of this Agreement.

If any part of this Agreement is held to be void, invalid, illegal or unenforceable, then the remaining

parts will continue in full force and effect and be fully binding, provided that each party still receives
the benefits of this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

City of Bentonville, Arkansas City of Bentonville, Arkansas
Signature: Signature:

Name: Name:

Title: Title:

Mueller Systems, LLC

Signature:

Name:

Title:




ACKNOWLEDGEMENT

STATE OF }
COUNTY OF }

BE IT REMEMBERED, that on this date, before me, a Notary Public within and for said County and
State, duly commissioned and acting, personally appeared , authorized agent of
Mueller Systems, LLC., to me well known as the person or persons who executed the foregoing easement
grant, and acknowledged that they executed the same as their free and voluntary act and deed for the
purposes and considerations therein mentioned and set forth.

WITNESS my hand and seal as such Notary Public on this __day of

Notary Public

My Commission Expires:




EXHIBIT A: Quote 82764

MUELLER

Phone: (800) 423-1323
Website: www.MuellerSystems.com

Aftention:
Phone:
Email:

Company Address:

3200 SW Municipal Dr. (Water) 501 SW 28th
St. (Electric)

Bentonville, AR, 72712

Prepared For:
Bentonville (AR), City of
Account #: 95082200

End User:
Bentonville (AR), City of

Comments & Consideration
$50 minimum order, $75 non-box quantity

[Attach Quote #82764]

SALES QUOTATION

Created Date: 02/01/2021

Quote #: Q-82764

Quote Expires: 06/30/2021

Terms are located at:

www.MuellerSystems.comvSupport

ARO: "A" & Stock items 30 Days.
Project items Stock to 120 days
unless specified in contract

Currency Type: USD

Prepared by:
Sondra Combs

Should you have any questions, please do not hesitate to contact Sondra-Combs

Quote Line ltems
Infrastructure
PART # DESCRIPTION UNITS SALE PRICE | EXTENDED NET
MS-MNC-V4-AC-AT3 MINET COLLECTOR,V4 AC,ATT,C3 15 6,999.00 104,985.00
MSW-NODE4-DC MINODE4 REPEATER-DC POLE MNT 46 699.00 32,154.00
MSW-NODE4-AC MINODE4 REPEATER-AC 24 1.199.00 28,776.00
MS-H4-HH-INST-KIT MITECH H4HANDHELD W/INSTALLKIT 2 3,499.00 6,998.00
Infrastructure TOTAL: | USD 172,913.00
Services
PART # DESCRIPTION UNITS SALE PRICE | EXTENDED NET
PROJECT-MGMT PROJECT MANAGEMENT FEES 40 115.00 4,600.00
Services TOTAL: USD 4,600.00




Optional Labor Install Via Mueller

PART # DESCRIPTION UNITS SALE PRICE | EXTENDED NET
LABOR-COLLECTORS UTILITY ASSET 39 2,150.00 83.850.00
LABOR-REPEATER1 DC XR WITH POLE SET 46 700.00 32,200.00

Optional Labor Install Via Mueller TOTAL: | USD 116,050.00

TOTAL: USD 177,513.00




EXHIBIT B: EULA
[Attach EULA]



Exhibit B

MUELLER SYSTEMS
MASTER AGREEMENT

THIS MASTER AGREEMENT (this “Agreement”) is entered into this day of
between MUELLER SYSTEMS, LLC, a Delaware limited liability corporation having its
principal offices at 10210 Statesville Blvd, Cleveland, North Carolina 27013 (referred to in this Agreement

as “Mueller Systems” or “Provider™), and

(referred to in this

Agreement as “Customer”). This Agreement governs the sale by Provider and the purchase by Customer
for its own use and not for resale of, as applicable, Equipment, Software, Documentation and other itemns
related to advanced metrology infrastructure systems. In the event of any conflict or inconsistency between
the terms and conditions of this Agreement and terms and conditions of any other agreement or document,
the terms and conditions of this Agreement shall govern and control and the conflicting or inconsistent terms
and conditions are hereby rejected. In consideration of the mutual obligations set forth in this Agreement,

Customer and Mueller Systems agree as follows:
1. DEFINITIONS.

a. “Content” means the information
developed or legally acquired by Customer which
may be used in connection with or accessed by
any module of the Software.

b. “Documentation” means the user
guides, reference manuals, and installation
materials provided by Provider to Customer
related to the Software and Equipment.

c. “Equipment” means the components,
devices, products, equipment and related items
provided by Provider identified in Appendix A.

d. “Services” means activities related to
deployment and installation services, repair
services, hosting services and technical
support/maintenance services as provided by
Mueller Systems and as identified in Appendix B.

€. “Software” means the object code
versions of Mueller Systems’ software identified
in Appendix A, together with all subsequent
authorized updates, replacements, modifications
or enhancements.

2. SOFTWARE

a. Software on Equipment License. For
Equipment purchased by Customer from Mueller
Systems, Mueller Systems hereby grants
Customer a limited, non-exclusive, non-
sublicensable, non-transferable,  perpetual,
irrevocable license to use and execute the
Software embedded in the Equipment for its
internal business purposes in connection with
such Equipment (“Firmware”).
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b. Online Software Access. Subject to the

terms of this Agreement and the payment of the

fees specified in Section 6a herein, Mueller
Systems grants to Customer, for its internal
business purposes and during the term of this
agreement, a limited, non-exclusive, non-
sublicensable, non-transferable right to access and
use and make available to Customer’s utility
users, as applicable, and/or employees the online,
hosted Software specified herein.

c. Restrictions. Except as specifically and
expressly permitted in writing by Mueller
Systems, Customer shall not (i) violate any
restriction set forth in this Agreement; (ii) modify,
translate, de-compile, reverse compile,
disassemble, or create or attempt to create, by
reverse engineering or otherwise, the source code
from the object code of the Software; (iii) adapt
the Software in any way for use to create a
derivative work; or (iv) include or combine the
Software in or with any other software.

d. Ownership. This Agreement does not
grant to Customer any ownership interest in the
Software or Documentation. Customer has a
license to use the Software and Documentation as
provided in this Agreement. Customer hereby
agrees and acknowledges that Mueller Systems
owns all right, title, and interest in the Software
and Documentation, and Customer will not
contest those rights or engage in any conduct
contrary to those rights. Any copy, modification,
revision, enhancement, adaptation, translation, or
derivative work of or created from the Software
and Documentation made by or at the direction of
Customer shall be owned solely and exclusively
by Mueller Systems, as shall all patent rights,
copyrights, trade secret rights, trademark rights
and all other proprietary rights, worldwide.



e. Reservation. Mueller Systems reserves
all rights not specifically granted under this
Agreement.

3. EQUIPMENT In consideration of the
fees set forth in Appendix D of this Agreement,
Mucller Systems will provide the Equipment
identified in Appendix A.

4, SERVICES In consideration of the
fees set forth in Appendix D of this Agreement,
Mueller Systems will provide the Services
identified in Appendix B.

5. CONFIDENTIALITY The

Software, Equipment and Documentation,
including any ideas, concepts, know-how and
technology contained therein, shall be considered
the proprietary and confidential information of
Mueller Systems and, as such, shall be subject to
the confidentiality provisions of this Agreement.
If a separate, written non-disclosure agreement
exists between Mueller Systems and Customer,
such agreement will control and will apply
according to its terms and conditions to all
confidential information the parties exchange
with each other. If no separate, written non-
disclosure agreement exists between Mueller
Systems and Customer, the terms listed in
Appendix C will apply to the confidential
information the parties exchange with each other.

6. FEES AND PAYMENT
a. Software Fees.  Customer shall pay

the Software fees set forth in Appendix D of this
Agreement.

b. Equipment Fees. Customer shall pay
the Equipment fees set forth in Appendix D of this
Agreement. Title to the Equipment, except the
Software and Documentation that are subject to
licenses provided in this Agreement, passes from
Mueller Systems to Customer when Mueller
Systems ships the Equipment.

c. Service Fees. Customer shall pay
the Service fees set forth in Appendix D of this
Agreement,

d. Taxes. All prices and fees are in U.S.
dollars unless otherwise specified. All amounts
payable under this Agreement are exclusive of all
sales, use, valuc-added, excise, property,
withholding, and other taxes and duties. Customer
will pay all taxes and duties assessed by any
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authority in connection with this Agreement and
with  Customer’s performance hereunder.
Customer will promptly reimburse Mueller
Systems for any and all taxes or duties that
Mueller Systems may be required to pay in
connection with this Agreement or its
performance. This provision does not apply to
taxes based on Mueller Systems’ income, or any
taxes for which Customer is exempt, provided
Customer has furnished Mueller Systems with a
valid tax exemption certificate.

e. Payment. Unless provided
otherwise herein, Customer agrees to pay all
amounts specified in Appendix D or otherwise
due under this Agreement within thirty (30) days
after the date of invoice. Past due amounts will
shall bear interest from the due date until paid at
a rate of (i) one and one-half percent (1.5%) per
month or (ii) the maximum rate permitted by law,
whichever is less. All payments made under this
Agreement shall be nonrefundable, except as
specifically  provided otherwise in this
Agreement.

7. TERM; TERMINATION

a. Term. The term of this Agreement is
one (1) year commencing upon the date of this
Agreement. This Agreement will automatically
renew for subsequent, successive one (1) year
periods at the then-current Mueller Systems prices
unless either party gives the other party written
notice of its intent to not renew at least thirty (30)
days prior to the expiration of the then current
term. Mueller Systems may increase support fees
at any time on thirty (30) days prior notice to
Customer. ~ Within such thirty (30) days,
Customer may terminate the Agreement by
providing written notice to Mueller Systems.

b. Termination for Breach. Ifeither party
breaches this Agreement, and such breach is not
cured within ten (10) days of the breach, after
receiving written notice, the non-breaching party
may terminate this Agreement, including all
licenses provided herein, effective upon written
notice to the other party. The breaching party
agrees that if it breaches this Agreement, the non-
breaching party will be entitled to injunctive or
similar equitable relief and that the breaching
party will not argue in any proceeding that its
breach will not cause irreparable harm to the non-
breaching party or that the non-breaching party
can be adequately compensated for any such harm
by any remedies other than by injunctive relief,




c. Effect of Termination. Termination
of this Agreement shall have the effect designated
in Appendix B.

d. Non-Exclusive Remedy. Termination
of this Agreement or any license granted
hereunder shall not limit the remedies otherwise
available to either party, including injunctive
relief.

e. Survival. Unless otherwise
stated herein, any provision that, by its nature or
terms, is intended to survive the expiration or
termination of this Agreement, will survive.

8. LIMITED WARRANTIES; REMEDIES

a. Software. Subject to the
exclusions herein, including those in Appendix A,
Mueller Systems warrants that commencing from
the date of shipment or provision to Customer and
continuing for the period set forth in Appendix A
(the “Warranty Period”), (i) the media on which
the Software is furnished will be free of defects in
materials and workmanship under normal use;
and (ii) the Software will perform substantially in
conformance with the applicable Documentation
provided to Customer by Mueller Systems.
Mueller Systems does not warrant that the
Software will operate in combinations with other
software, except as specified in the
Documentation, that the Software will meet the
Customer’s requirements or that the operation of
the Software will be uninterrupted or error-free.
Customer assumes responsibility for taking
adequate precautions against damages which
could be caused by defects, interruptions or
malfunctions in the Software or the hardware on
which it is installed. Mueller Systems’ entire
obligation and Customer’s exclusive remedy with
respect to the Software warranties set forth above
shall be, at Mueller Systems’ option, to either (x)
repair or replace any Software containing an error
or condition which is reported by Customer in
writing to Mueller Systems which causes the
Software not to conform with the warranty set
forth herein; or (y) refund a pro-rated amount paid
by Customer to Mueller Systems and terminate
this Agreement and all licenses provided herein.

b. Services. Mueller Systems warrants that
all services provided by it to Customer under this
Agreement shall be performed in a workmanlike
manner. Mueller Systems’ entire obligation and
Customer’s exclusive remedy with respect to the
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Service warranties set forth above shall be the re-
performance of the applicable non-conforming
Service.

c. Equipment. Subject to the exclusions
herein, including those in Appendix A, Mueller
Systems warrants to Customer that the Equipment
will comply with provided specifications for the
periods specified in Appendix A. Claims under
this Section will be considered if submitted to
Mueller Systems within sixty (60) days following
the discovery of any noncompliant Equipment
covered by this Agreement and provided Mueller
Systems or its agents are permitted a
commercially reasonable opportunity to examine
and analyze the Equipment claimed to be
noncompliant. Mueller Systems’ entire obligation
and Customer’s exclusive remedy with respect to
the Equipment warranties set forth herein, at
Mueller Systems’ option, is repair or replacement
of any Equipment found noncompliant, subject to
the terms and conditions herein, during the
applicable warranty period after such Equipment
is properly packaged and returned prepaid to
Mueller Systems” designated service center.

d. Costs. Any and all costs associated with
uninstalling  and  shipping  noncompliant
Equipment and Software and installing
replacement Equipment and Software will be the
responsibility of Customer.

€. Exclusions. The warranties provided by
Mueller Systems shall not apply to Equipment
and/or Software which: (i) have been altered,
except with the express written consent,
permission or instruction of Mueller Systems, (ii)
have been used in conjunction with another
product resulting in the defect, except for those
third party products specifically approved by
Mueller Systems, (iii) were other than the most
current version of the Software (but only to the
extent that any failure of the Software would have
been avoided by the use of the most current
version), (iv) have been damaged by improper
environment, abuse, misuse, accident, negligence,
act of God, excessive operating conditions, or
unauthorized attachments or modifications, (v)
have not been properly installed and operated in
accordance with the Documentation, or as
otherwise instructed by Mueller Systems, or (vi)
any other exclusion set forth in any Appendix
hereto.

f. DISCLAIMERS. TO THE EXTENT
PERMITTED BY APPLICABLE LAW, THE



WARRANTIES AND REMEDIES STATED
ABOVE ARE EXCLUSIVE AND NO OTHER
WARRANTIES OR REMEDIES EXPRESS,
IMPLIED OR STATUTORY, APPLY TO THE
DOCUMENTATION, THE SOFTWARE, THE
EQUIPMENT OR ANY SERVICES TO BE
PROVIDED BY MUELLER SYSTEMS
UNDER THIS AGREEMENT, INCLUDING
BUT NOT LIMITED TO WARRANTIES OR
CONDITIONS OF TITLE, NON-
INFRINGEMENT, MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE,
QUALITY OR PERFORMANCE, AND ANY
IMPLIED WARRANTY ARISING FROM
COURSE OF PERFORMANCE, COURSE OF
DEALING OR USAGE OF TRADE, ALL OF
WHICH MUELLER SYSTEMS EXPRESSLY
DISCLATMS.

9. INDEMNIFICATION. Mueller
Systems will indemnify and defend Customer
from any third party claim that the Software and
Equipment infringe on another person’s or
company’s patent, copyright or other intellectual
property right as specified in this Section. This
indemnity does not cover and specifically
excludes (a) intellectual property rights
recognized in countries and jurisdictions other
than the United States, and (b) claims relating to
infringement of intellectual property rights by a
third party’s products and software. Mueller
Systems has no obligation under this Section for
any claim to the extent it results from or arises out
of Customer’s modification of the Equipment or
Software or from any combination, operation or
use of the Software or Equipment with other third
party products or services. Mueller Systems’ duty
to indemnify under this Section is contingent
upon Mueller Systems receiving prompt notice of
a claim and Mueller Systems’ right to solely
control resolution of a claim. Customer’s sole
remedy for an indemnified claim under this
Section is as follows: Mueller Systems will, at its
expense and in its discretion either (a) resolve the
claim in a way that permits Customer’s continued
ownership and use of the affected Software and
Equipment, (b) provide a comparable, non-
infringing replacement at no cost to Customer, or
(c) accept return of the Software and Equipment,
provide a reasonable depreciated refund and
terminate this Agreement and all licenses herein.
This Section is the exclusive statement of Mueller
Systems® liability and responsibility for
indemnifying Customer for infringement of
intellectual property rights
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10. LIMITATION OF LIABILITY.

a. MUELLER SYSTEMS’® MAXIMUM
LIABILITY HEREUNDER IS EXPRESSLY
LIMITED TO THE TOTAL AMOUNT PAID
FOR THE SOFTWARE, SERVICES, AND
EQUIPMENT 1IN THE IMMEDIATELY
PRECEDING TWELVE (12) MONTHS AND
WILL UNDER NO CIRCUMSTANCE
EXCEED THE AMOUNT PAID BY
CUSTOMER IN THE IMMEDIATELY
PRECEDING TWELVE (12) MONTHS FOR
THE  SOFTWARE, SERVICES AND
EQUIPMENT PROVIDED BY MUELLER
SYSTEMS UNDER THIS AGREEMENT. Some
states do not allow the limitation and/or exclusion
of liability for incidental or consequential
damages, so the above limitation may not apply.

b. The provisions of this Agreement
allocate the risks between Customer and Mueller
Systems. Mueller Systems’ pricing reflects this
allocation of risk and the limitations of liability
specified herein.

11. NOTICE. All notices required to
be given hereunder shall be in writing. Notice
shall be considered delivered and effective upon
receipt when sent by registered or certified mail,
return receipt requested, addressed to the parties
as set forth above. Either party, upon written
notice, may change any name or address to which
future notice shall be sent.

12. GENERAL. The Software will not
be exported or re-exported in violation of any
export provisions of the United States or any other
applicable jurisdiction. The rights and obligations
of this Agreement are personal rights granted to
the Customer only. The Customer may not
transfer or assign any of the rights or obligations
granted under this Agreement to any other person
or legal entity. Any such purported transfer or
assignment shall be null and void. Mueller
Systems will be free of liability to the Customer
where Mueller Systems is prevented from
executing its obligations under this Agreement in
whole or in part due to force majeure, such as
earthquake, typhoon, flood, fire, and war or any
other unforeseen and uncontrollable. Any
modification or amendment to any of the
provisions of this Agreement will be in writing
and signed by an authorized officer of each party.
This Agreement does not create or imply any
relationship in agency or partnership between the
parties. Headings are inserted for the convenience



of the parties only and are not to be considered
when interpreting this Agreement. The validity of
this Agreement and the rights, obligations, and
relationship of the parties resulting from same
will be interpreted and determined in accordance
with the law of the State of Delaware, and
applicable federal law, without regard to its
choice of law provisions. The parties specifically
exclude from application to the Agreement the
United Nations Convention on Contracts for the
International Sale of Goods and the Uniform
Computer Information Transactions Act. If any
provision of this Agreement is contrary to and in
violation of any applicable law, such provision
will be considered null and void to the extent that
it is contrary to such law, but all other provisions
will remain in effect. The waiver or failure of
either party to exercise any right herein shall not
be deemed a waiver of any further right
hereunder. This Agreement constitutes the entire
agreement between the parties with respect to the
subject matter hereof and supersedes all other
prior and contemporary agreements,
understandings, and commitments between the
parties regarding the subject matter of this
Agreement.

[Signatures Appear on the Following Page]
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EACH PARTY ACKNOWLEDGES THAT IT
HAS READ THIS AGREEMENT,
UNDERSTANDS IT, AND AGREES TO BE
BOUND BY ITS TERMS AND CONDITIONS.

Mueller Systems

Signature:

Name:

Title:

City of Bentonville, Arkansas

Signature:

Name:

Title:

Note: Please initial and return all pages
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City of Bentonville, Arkansas

Signature;:

Name:

Title:




EXHIBIT C: Proposed Propagation Study

Case # 62463

9/3/2020

City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study

Study Details—Revised

Available Information
®  Existing Mi.Net Infrastructure Locatians available in the service area

® 722,333 Meter Locations {100% Metal Pit Lids)

Estimated Infrastructure Requirements

* Two (2) XR Collectors (Existing and [nstalled)

e Fifteen (15) Multi-Network Collectors (on Existing Assets)
*  Twenty-four (24) ACXR Repeaters (on Existing Assets)

¢ Forty-six {46} DOXR Repeaters (on 10ft Sign Poles)

Assumptions

®  ~22,333 meter locations were provided for this study. Additional meter
locations provided after this study may require additional Infrastructure,

®  Study assumes all water meters mounted in pits with metal lids. Nodes
must be mounted through the lid with a Mueller TTLA adapter.

e  Areas with low signal strength may require additional infrastructure.

®  Assets proposed for Infrastructure locations will require a site survey to
determine any nearby assets/locations viable for infrastructure placement.
After site survey, If there are no viable assets, study will need revision.

¢ For asset assumptions sen pages labeled ‘Infrastructure Installation notes

and sssumptions’,

Performance Goals

*  RF Coverage of installed base of meter/modules to be at 100%

¢ Read rate of at least 98.5% over a 3-day window of the instalied base of active
meter/modules.

Note:

This RF propagation study was conducted using the available information and as-
sumptions stated in this document. Quantities and infrastructure locations are
subject to change after detailed site survey following award.

Mueller sysTEmS ‘




Case # 62463 9/3/2020

-
City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
Multi-Network Collector Locations
i
EXISTING ASSETS
Type As:::\g:t'lfon :::ne: (DeciLr::IIt:z:rees) (Dec';:fll:)l;dgiees) Labar Part Number
XR 30ft 42001002 36.368301 -94.213898 Existing and Installed
XR 30ft 42005029 36.382862 -94.221466 Existing and Instalied
MNC 30ft V3 Location 11003090 36.362892 -94.166725 LABOR-COLLECTORS
MNC 30ft V3 Location 11003950 36.395287 -94.220978 LABOR-COLLECTORS5
MNC 30ft V3 Location 11003960 36.387936 -94.196899 LABOR-COLLECTORS
MNC 30ft V3 Lacation 11004373 36.386528 -94.176971 LABOR-COLLECTORS
MNC 30ft V3 Location 11006397 36.359020 -94.186089 LABOR-COLLECTORS
MNC 30ft V3 Location 11006410 36.346153 -94.196983 LABOR-COLLECTORS
MNC 30t V3 Location 11006439 36.336067 -94.250664 LABOR-COLLECTORS
MNC 30ft V3 Location 11006441 36.414413 -94.229073 LABOR-COLLECTORS
MNC 30ft V3 Location 11006449 36.321602 -94.228180 LABOR-COLLECTORS5
MNC 30ft V3 Location 11006467 36.363724 -94.233559 LABOR-COLLECTORS
MNC 30ft V3 Location 11006518 36.311600 -94.303902 LABOR-COLLECTORS
MNC 30ft V3 Location 11006520 36.366360 -94.262276 LABOR-COLLECTORS
MNC 30ft V3 Location 11004389 36.346806 -94.222900 LABOR-COLLECTORS
MNC 30ft V3 Location 11003889 36.352180 -94.240021 LABOR-COLLECTORS
MNC 30ft V3 Location 11006474 36.320518 -94.249504 LABOR-COLLECTORS
Mueller sysTems :




Case #62463

9/3/2020

& E—
City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
XR Repeaters

e y

Height Asset Latitude Longitude
Type Assumgption Name (Decimal Degrees) (Decimagl Degrees) Labor Part Number
ACXR 30ft ACXR at 11003921 36.370918 -94.253044 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006450 36.418480 -94.216751 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006447 36.359322 -94.199272 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006446 36.336540 -94.268280 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006457 36.332542 -94.235855 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006940 36.378761 -94.188248 LABOR-COLLECTORS
ACXR 30ft ACXR at 11004398 36.313801 -94.264427 LABOR-COLLECTORS
ACXR 30ft ACXR at 11002294 36.370598 -94.176834 LABOR-COLLECTORS
ACXR 30ft ACXR at 11003888 36.382648 -94.209076 LABOR-COLLECTORS
ACXR 30ft ACXR at 11003889 36.352180 -94.240021 LABOR-COLLECTORS
ACXR 30ft ACXR at 11003947 36.356491 -94.210899 LABOR-COLLECTORS
ACXR 30ft ACXR at 11004325 36.400486 -94.209625 LABOR-COLLECTORS
ACXR 30ft ACXR at 11004383 36.384499 -94.165787 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006448 36.370361 -94.197006 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006453 36.334957 -94.193359 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006472 36.406689 -94.219826 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006473 36.375301 -94.229630 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006511 36.340523 -94.210571 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006530 36.375526 -94.244095 LABOR-COLLECTORS
Mueller sysTems *




Case # 62463

9/3/2020

“
City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
XR Repeaters

— y

’7 Height Asset Latitude Longitude
T P

ype Assumption Name (Decimal Degrees) | (Decimal Degrees) Labor Part Number

ACXR 30ft ACXR at 11003908 36.315586 -94.292953 LABOR-COLLECTORS
ACXR 30ft ACXR at 11006454 36.375587 -94,218628 LABOR-COLLECTORS
ACXR 30ft ACXR at 11003946 36.389664 -94.209389 LABOR-COLLECTORS
ACXR 30ft ACXR at 11003898 36.370338 -94.161880 LABOR-COLLECTORS
ACXR 30ft ACXR at 11004353 36.356995 -94.227928 LABOR-COLLECTORS
ACXR 30ft ACXR at 11005684 36.342773 -94.236267 LABOR-COLLECTORS

Mueller sysTems




Case # 62463

9/3/2020

-
rCity of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
XR Repeaters
s
Height Asset Latitude Longitude

Type Assumgption Name {Decimal Degrees) (Decimagl Degrees) Labor Part Number
DCXR 10ft Sign Pole 1 36.374178 -94.158980 LABOR-REPEATER1
DCXR 10ft Sign Pole 2 36.349552 -94.183563 LABOR-REPEATER1
DCXR 10ft Sign Pole 3 36.392127 -94.177482 LABOR-REPEATER1
DCXR 10ft Sign Pole 4 36.393119 -04.192582 LABOR-REPEATER1
DCXR 10ft Sign Pole 5 36.389775 -94.217618 LABOR—REPEATERI_
DCXR 10ft Sign Pole 6 36.387978 -94.224813 LABOR-REPEATER1
DCXR 10ft Sign Pole 7 36.394028 -94.227608 LABOR-REPEATER1
DCXR 10ft Sign Pole 8 36.349207 -84.214779 LABOR-REPEATER1
DCXR 10ft Sign Pole 9 36.361064 -94.253341 LABOR-REPEATER1
DCXR 10ft Sign Pole 10 36.385305 -94.159177 LABOR-REPEATER1
DCXR 10ft Sign Pole 11 36.328913 -94.244499 LABOR-REPEATER1
DCXR 10ft Sign Pole 12 36.324301 -94.221088 LABOR-REPEATER1
DCXR 10ft Sign Pole 13 36.329089 -04,227884 LABOR-REPEATER1
DCXR 10ft Sign Pole 14 36.335572 -94.224562 LABOR-REPEATER1
DCXR 10ft Sign Pole 15 36.340406 -94.245473 LABOR-REPEATER1
DCXR 10ft Sign Pole 16 36.345418 -94.252986 LABOR-REPEATER1
DCXR 10ft Sign Pole 17 36.351887 -94.248843 LABOR-REPEATER1
DCXR 10ft Sign Pole 18 36.347588 -94,235899 LABOR-REPEATER1

Mueller sysTems




Case # 62463

9/3/2020

-
City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study

n'

XR Repeaters
.
Height Asset Latitude Longitude

Type Assumgption Name (Decimal Degrees) (Decimagl Degrees) Labor Part Number
DCXR 10ft Sign Pole 19 36.350806 -94.232584 LABOR-REPEATER1
DCXR 10ft Sign Pole 20 36.364316 -94.242443 LABOR-REPEATER1
DCXR 10ft Sign Pole 21 36.360022 -94.247253 LABOR-REPEATER1
DCXR 10ft Sign Pole 22 36.359666 -94.259838 LABOR-REPEATER1
DCXR 10ft Sign Pole 23 36.363671 -94.269645 LABOR-REPEATER1
DCXR 10ft Sign Pole 24 36.368427 -94.248498 LABOR-REPEATER1
DCXR 10ft Sign Pole 25 36.335519 -94.206573 LABOR-REPEATER1
DCXR 10ft Sign Pole 26 36.342517 -94.183928 LABOR-REPEATER1
DCXR 10ft Sign Pole 27 36.353791 -94.197377 LABOR-REPEATER1
DCXR 10ft Sign Pole 28 36.335115 -94.185703 LABOR-REPEATER1
DCXR 10ft Sign Pole 29 36.356371 -94.174307 LABOR-REPEATER1
DCXR 10ft Sign Pole 30 36.364801 -94.183770 LABOR-REPEATER1
DCXR 10ft Sign Pole 31 36.382957 -94.160827 LABOR-REPEATER1
DCXR 10ft Sign Pole 32 36.380225 -94.164690 LABOR-REPEATER1
DCXR 10ft Sign Pole 33 36.390024 -94.169211 LABOR-REPEATER1
DCXR 10ft Sign Pole 34 36.379319 -94.178230 LABOR-REPEATER1
DCXR 10ft Sign Pole 35 36.401461 -94.224304 LABOR-REPEATER1
DCXR 10ft Sign Pole 36 36.389051 -94.242189 LABOR-REPEATER1
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Case # 62463 9/3/2020

-,

City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
XR Repeaters

e _

Height Asset Latitude Longitude

Type Assumgption Name (Decimal Degrees) (Decimagl Degrees) Labor Part Number
DCXR 10ft Sign Pole 37 36.315234 -94.231259 LABOR-REPEATER1
DCXR 10ft Sign Pole 38 36.347876 -94.207887 LABOR-REPEATER1
DCXR 10ft Sign Pole 39 36.356339 ' -94.180485 LABOR-REPEATER1
DCXR 10ft Sign Pole 40 36.362035 [ -94.214595 LABOR-REPEATER1
DCXR 10ft Sign Pole 41 36.382663 -94.229056 LABOR-REPEATER1
DCXR 10ft Sign Pole 42 36.391812 -94.228966 LABOR-REPEATER1
DCXR 10ft Sign Pole 43 36.395068 -94.214807 LABOR-REPEATER1
DCXR 10ft Sign Pole 44 36.377570 -94.208856 LABOR-REPEATER1
DCXR 10ft Sign Pole 45 36.367123 -94.206475 LABOR-REPEATER1
DCXR 10ft Sign Pole 46 36.364203 -94.219712 LABOR-REPEATER1

Mueller systems d




Case # 62463 9/3/2020

City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
Estimated Service Area and Meter Locations
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Case H 62463 9/3/2020

City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
Estimated RF Analysis Coverage

Mi.Net infrastructure Quantities
®  ~22,333 Meter Locations {100% Matal Pit lids with TTLAs)
XR Coll s = 2 (existing and installed)

Multi-N Coll =15 (on ExIsting Assets)
ACHR Repeaters = 24 (on Existing Assets)
DOXR Repeaters = 46 (on 10ft Sign Poles)




Case # 62463

9/3/2020

City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study
Infrastructure Installation Notes and Assumptions

LN: LABOR-COLLECTORS

PN: MS-MNC-V4-AC-AT3

asset

Collector and Mueller Systems provided hardware mounted to utility-provided asset at the height indi-
cated in the prop study. Either bolted or clamped to building/pole provided with no additional
mounting considerations using supplied mounting hardware.

3. Assumes available AC source within close (3ft) range of the collectors installed site
b. Assumes all parts of the installation can be accessed with a ladder and no man-lift required

¢. Assumes collector can be installed to an existing circuit or to an additional circuit breaker in
an existing panel

d. Structural analysis or RF study of device with information provided by asset owner upon re-
quest, at cost plus 20%.

.
Type/Part Numbers |Device Notes/Assumptions |
Utility Asset MNC/RMR/SMR on Utility .

Pole 25’ or Smaller:

LN: LABOR-COLLECTORG
PN: M5-MNC-V4-AC-AT3

Pole 25.1' to 55"

LN: LABOR-COLLECTOR7
PN: MS-MNC-V4-AC-AT3

MNC/RMR/SMR with MS
Supplled Pole

Includes selected non-telescopic and non-tilting pole provided by Mueller Systems and labor to locate,
set and install pole and collector by Mueller Systems in utility approved right of way.

3. Assumes available AC source within close (3ft) range of the collectors installed site

b. Assumes coltector can be installed to an existing circuit or to an additional circuit breaker
in an existing panel

-Hurricane rated poles or specialized installations priced separately in accordance with require-
ments.

et hbmtnusiey Sutowd
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9/3/2020

City of Bentonville, (AR) - Mi.Net RFv4 Propagation Study

Infrastructure installation Notes and Assumptions

Type/Part Numbers

Device

Notes/Assumptions

Pole set
LN: LABOR-REPEATER1
PN: MSW-NODE4-DC

DCXR with Pole set

Includes 10’ street sign typepost provided by Mueller Systems and labor to locate and set post,

and install rep

by Muell

Cuct
¥

in utility approved right of way.

)
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EXHIBIT D: Mueller Systems Product Warranty Statement

[Attach Mueller Systems Product Warranty Statement]



Exhibit D

Mueller sysTEms

Mueller Systems — Product Warranty Statement

1. Limited Warranty. Mueller Systems, LLC (“Mueller”) warrants that, for the
duration of the Warranty Period (defined below): (a) each product purchased from Mueller (“Product”) will
be free from defects in materials and workmanship under normal use, installation and service conditions; (b)
the media on which any Software is furnished will be free of defects in materials and workmanship under
normal use; and (c) any such Software will substantially conform to the applicable published Mueller
functional specifications for such Software. Products will have a warranty period of the greater of (i) one (1)
year from date of shipment or (ii) the applicable warranty period for a specific Product stated below in Section
6 (“Warranty Period”).

2. Exclusive Remedy. Mueller will, at its option, either repair or replace with an
equivalent substitute (as long as the Product is conformance with the requirements of the specifications and
do not exceed the prices quoted) a Product that is in breach of the foregoing warranty during the Warranty
Period if Purchaser reports the breach to Mueller within sixty (60) days after Purchaser discovers the breach.
At Mueller’s request, Purchaser will ship the allegedly defective Product to a repair facility designated by
Mueller at Purchaser’s expense and risk. If Mueller, in its sole discretion, determines that the Product
breached the applicable warranty, Mueller will ship the repaired or replaced Product to Purchaser at Mueller’s
expense and risk. If Mueller determines that it is unable to repair or replace such Product, it will, at Mueller’s
sole discretion provide a cash or credit refund to Purchaser. If Mueller repairs or replaces any such defective
Product, the Warranty Period for the repaired or replaced Product will continue for the longer of (y) thirty
(30) days, or (z) the remainder of the original Warranty Period. Mueller’s warranty is subject to exclusions,
as set forth in Section 3. This Section 2 sets forth Mueller’s entire liability, and the Purchaser’s exclusive
remedy, for any alleged breach of warranty for any Products.

3. Exclusions. Mueller has no obligation under this Product Warranty Statement if (a) a
Product has been subject to misuse, neglect or accident or has been damaged through abuse, alternation,
installation or application inconsistent with AWWA guidelines or Mueller specifications, including but not
limited to Mueller propagation studies, failure to follow Mueller’s operation or maintenance instructions or
negligence in transportation, handling, or storage, or repaired by anyone other than Mueller or its authorized
personnel, (b) with respect to software, there has been a change to the software’s operating environment not
made or authorized by Mueller or if Purchaser fails to install any correction or enhancement provided by
Mueller, or if a virus is introduced through no fault of Mueller, or (c) if any Product fails to satisfy the
applicable warranty as a result of any force majeure event. Mueller’s Product Return process can be found at
www muellersystemsreturns com .

4. Important Disclaimer. EXCEPT AS EXPRESSLY SET FORTH HEREIN,
MUELLER DISCLAIMS ALL OTHER EXPRESS OR IMPLIED WARRANTIES, INCLUDING ANY
IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
TITLE AND NON-INFRINGEMENT AND WARRANTIES ARISING FROM A COURSE OF DEALING,
USAGE OR TRADE PRACTICE. TO THE EXTENT ANY IMPLIED WARRANTY CANNOT BE
EXCLUDED, SUCH WARRANTY IS LIMITED IN DURATION TO THE EXPRESS WARRANTY
PERIOD.

5. Limitation on Liability. Mueller is not liable for any indirect, special, incidental,
liquidated, consequential or punitive damages or penalties of any nature, whether based on
contract, tort or other legal theory including but not limited to, business interruption costs, loss
of profit or revenue, loss of data, loss of use of services, cost of capital, cost of substitute services
or facilities, downtime costs or damages and expenses arising out of purchaser or third-party
claims, even if Mueller has been advised of the possibility of such damages. Mueller has no
liability with respect to damage or destruction of property or the personal injury or death of persons
resulting from defects in Products or from improper installation, use, maintenance or operation of
any Products. In all cases, Mueller’s total liability, including that of its affiliates, officers,
employees, agents, subcontractors, suppliers and representatives shall not exceed the total
amount paid by Purchaser to Mueller under this Order (as defined by Mueller Systems Terms of
Sale).



Mueller sysTEms

6. Product Warranties. The following provisions in this Section 6 modify the limited
warranty in Section 1 with respect to the specific Products identified below:

Automated Meter Reading (AMR) / Advanced Metering Infrastructure (AMI) Products

Product

Description

Warranty Period

AMR / AMI Software

These items of Software will
perform in accordance with
Mueller’s published
specifications for the duration
of the Warranty Period.

One (1) year from date of shipment to Purchaser,

AMR / AMI Hardware —

unless otherwise expressly specified
herein

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

One (1) year from date of shipment to Purchaser.

AMR / AMI Radio Modules —

AMI water module endpoints and AMR
water module endpoints

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Ten (10) years from date of shipment to Purchaser.

Additionally, the unit is covered by a prorated warranty for years
eleven (11) through fifteen (15) at a fifty-percent (50%) discount,
and years sixteen (16) through twenty (20) at a twenty-five-percent
(25%) discount from the date of shipment to Purchaser. All
discounts will be calculated on the then current published price of
the original product. All prorated warranty discounts are to be used
towards the purchase of replacement units.

Encoder Register Products, Wall Pads
and Pit Pads.

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Ten (10) years from date of shipment to Purchaser.

Additionally, the unit is covered by a prorated warranty for years
eleven (11) through fifteen (15) at a fifty-percent (50%) discount,
and years sixteen (16) through twenty (20) at a twenty-five-percent
(25%) discount from the date of shipment to Purchaser. All
discounts will be calculated on the then current published price of
the original product. All prorated warranty discounts are to be used
towards the purchase of replacement units.

Water Metering Products

Product

Description

Warranty Period

All Meter Products not otherwise
specified herein

During the Warranty Period,
these Products will be free
from defects in materjals and
workmanship.

One (1) year from date of shipment to Purchaser.

Remote Disconnect Meters (RDM)
valve and solenoid assembly

During the Warranty Period,
these Products will be fiee
from defects in materials and
workmanship.

Five (5) year warranty or two-thousand (2,000) actuations of the
valve, whichever comes first, from the date of shipment to
Purchaser.

Bronze Maincases

During the Warranty Period,
these Products will be free from
defects in materials and
workmanship.

Twenty-Five (25) years from date of shipment to Purchaser.
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Composite Maincases

During the Warranty Period,
these Products will be free from
defects in materials and
workmanship.

Fifteen (15) years from date of shipment to Purchaser.

Standard registers for the above listed
mechanical meters

During the Warranty Period,
these Products will be free from
defects in materials and
workmanship.

Ten (10) years from date of shipment to Purchaser.

Models 400 and 500 Series Meters

AWWA' New Meter Accuracy

5/8” —Five (5) years from the date of shipment to Purchaser or the
registration of 500,000 U.S. gallons, whichever comes first;

3/4” —Five (5) years from the date of shipment to Purchaser or the
registration of 750,000 U.S. gallons, whichever comes first;

1" — Five (5) years from the date of shipment to Purchaser or the
registration of 1,000,000 U.S. gallons, whichever comes first;
1-1/2” — Two (2) years from the date of shipment to Purchaser or
the registration of 1,600,000 U.S. gallons, whichever comes first;
2” — Two (2) years from the date of shipment to Purchaser or the
registration of 2,700,000 U.S. gallons, whichever comes first.

AWWA Repaired Meter
Accuracy (AWWA M6 Manual)

5/8” — Fifteen (15) years from the date of shipment to Purchaser or
the registration of 1,500,000 U.S. gallons, whichever comes first;
3/4” — Fifteen (15) years from the date of shipment to Purchaser or
the registration of 2,250,000 U.S. gallons, whichever comes first;

1" — Fifteen (15) years from the date of shipment to Purchaser or the
registration of 3,000,000 U.S. gallons, whichever comes first;

1-1/2” — Ten (10) years from the date of shipment to Purchaser or
the registration of 5,000,000 U.S. gallons, whichever comes first;
2” — Ten (10) years from the date of shipment to Purchaser or the
registration of 8,000,000 U.S. gallons, whichever comes first.

Model HbMAG electromagnetic cold
water meters

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Two (2) years from date of shipment to Purchaser.

Solid State Meters

During the Warranty Period (ten (10) years from date of shipment to Purchaser) these Products will
meet or exceed accuracy of +/- 1.5% between the specified minimum flow rate to the specified
maximum. Additionally, the unit is covered by a prorated warranty for years eleven (11) through fifteen
(15) at a fifty-percent (50%) discount, and years sixteen (16) through twenty (20) at a twenty-five-
percent (25%) discount from the date of shipment to Purchaser. All discounts will be calculated on the
then current published price of the original product. All prorated warranty discounts are to be used
towards the purchase of replacement units for the following sizes:

5/8” Meter

5/8” x %7, ¥ Short, and % Long Meter

1” Meter
1 ¥4 Meter
2” Meter

0.1 gpm to 20 gpm
0.1 to 30 gpm

0.4 to 55 gpm
0.25 to 100 gpm
1.5 to 160 gpm

! American Water Works Association (“AWWA”)




Appendix A

Mueller Systems — Product Warrantv Statement

1. Limited Warranty. Mueller Systems, LLC (“Mueller”) warrants that, for the
duration of the Warranty Period (defined below): (a) each product purchased from Mueller (“Product”) will
be free from defects in materials and workmanship under normal use, installation and service conditions; (b)
the media on which any Software is furnished will be free of defects in materials and workmanship under
normal use; and (c) any such Software will substantially conform to the applicable published Mueller
functional specifications for such Software. Products will have a warranty period of the greater of (i) one (1)
year from date of shipment or (ii) the applicable warranty period for a specific Product stated below in Section
6 (“Warranty Period”).

2. Exclusive Remedy. Mueller will, at its option, either repair or replace with an
equivalent substitute (as long as the Product is conformance with the requirements of the specifications and
do not exceed the prices quoted) a Product that is in breach of the foregoing warranty during the Warranty
Period if Purchaser reports the breach to Mueller within sixty (60) days after Purchaser discovers the breach.
At Mueller’s request, Purchaser will ship the allegedly defective Product to a repair facility designated by
Mueller at Purchaser’s expense and risk. If Mueller, in its sole discretion, determines that the Product breached
the applicable warranty, Mueller will ship the repaired or replaced Product to Purchaser at Mueller’s expense
and risk. If Mueller determines that it is unable to repair or replace such Product, it will, at Mueller’s sole
discretion provide a cash or credit refund to Purchaser. If Mueller repairs or replaces any such defective
Product, the Warranty Period for the repaired or replaced Product will continue for the longer of (y) thirty
(30) days, or (2) the remainder of the original Warranty Period. Mueller’s warranty is subject to exclusions, as set forth in

Section 3. This Section 2 sets forth Mueller’s entire liability, and the Purchaser’s exclusive remedy, for any alleged breach
of warranty for any Products.

3. Exclusions. Mueller has no obligation under this Product Warranty Statement if (a) a
Product has been subject to misuse, neglect or accident or has been damaged through abuse, alternation,
installation or application inconsistent with AWWA guidelines or Mueller specifications, including but not
limited to Mueller propagation studies, failure to follow Mueller’s operation or maintenance instructions or
negligence in transportation, handling, or storage, or repaired by anyone other than Mueller or its authorized
personnel, (b) with respect to software, there has been a change to the software’s operating environment not
made or authorized by Mueller or if Purchaser fails to install any correction or enhancement provided by
Mueller, or if a virus is introduced through no fault of Mueller, or (c) if any Product fails to satisfy the
applicable warranty as a result of any force majeure event. Mueller’s Product Return process can be found at
www. muellersystemsreturns.com .

4, Important Disclaimer. EXCEPT AS EXPRESSLY SET FORTH HEREIN, MUELLER
DISCLAIMS ALL OTHER EXPRESS OR IMPLIED WARRANTIES, INCLUDING ANY IMPLIED
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE AND
NON-INFRINGEMENT AND WARRANTIES ARISING FROM A COURSE OF DEALING, USAGE OR
TRADE PRACTICE. TO THE EXTENT ANY IMPLIED WARRANTY CANNOT BE EXCLUDED, SUCH
WARRANTY IS LIMITED IN DURATION TO THE EXPRESS WARRANTY PERIOD.

5. Limitation on Liability. Mueller is not liable for any indirect, special, incidental,
liquidated, consequential or punitive damages or penalties of any nature, whether based on
contract, tort or other legal theory including but not limited to, business interruption costs, loss of
profit or revenue, loss of data, loss of use of services, cost of capital, cost of substitute services or
facilities, downtime costs or damages and expenses arising out of purchaser or third-party claims,
even if Mueller has been advised of the possibility of such damages. Mueller has no liability with
respect to damage or destruction of property or the personal injury or death of persons resulting from
defects in Products or from improper installation, use, maintenance or operation of any Products. In
all cases, Mueller’s total liability, including that of its affiliates, officers, employees, agents,
subcontractors, suppliers and representatives shall not exceed the total amount paid by Purchaser
to Mueller under this Order (as defined by Mueller Systems Terms of Sale).



6. Product Warranties. The following provisions in this Section 6 modify the limited
warranty in Section 1 with respect to the specific Products identified below:

Automated Meter Reading (AMR) / Advanced Metering Infrastructure (AMI) Products

Product

Description

Warranty Period

AMR / AMI Software

These items of Software will
perform in accordance with
Mueller’s published
specifications for the duration
of the Warranty Period.

One (1) year from date of shipment to Purchaser.

AMR / AMI Hardware —

unless otherwise expressly specified
herein

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

One (1) year from date of shipment to Purchaser.

AMR / AMI Radio Modules —

AMI water module endpoints and AMR
water module endpoints

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Ten (10) years from date of shipment to Purchaser.

Additionally, the unit is covered by a prorated warranty for years
eleven (11) through fifteen (15) at a fifty-percent (50%) discount,
and years sixteen (16) through twenty (20) at a twenty-five-percent
(25%) discount from the date of shipment to Purchaser. All
discounts will be calculated on the then current published price of
the original product. All prorated warranty discounts are to be used
towards the purchase of replacement units.

Encoder Register Products, Wall Pads
and Pit Pads.

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Ten (10) years from date of shipment to Purchaser.

Additionally, the unit is covered by a prorated warranty for years
eleven (11) through fifteen (15) at a fifty-percent (50%) discount,
and years sixteen (16) through twenty (20) at a twenty-five-percent
(25%) discount from the date of shipment to Purchaser. All
discounts will be calculated on the then current published price of
the original product. All prorated warranty discounts are to be used
towards the purchase of replacement units.

Water Metering Products

Product

Description

Warranty Period

All Meter Products not otherwise
specified herein

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

One (1) year from date of shipment to Purchaser,

Remote Disconnect Meters (RDM)
valve and solenoid assembly

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Five (5) year warranty or two-thousand (2,000) actuations of the
valve, whichever comes first, from the date of shipment to
Purchaser.

Bronze Maincases

During the Warranty Period,
these Products will be free from
defects in materials and
workmanship.

Twenty-Five (25) years from date of shipment to Purchaser.




Composite Maincases

During the Warranty Period,
these Products will be free from
defects in materials and
workmanship.

Fifteen (15) years from date of shipment to Purchaser,

Standard registers for the above listed
mechanical meters

During the Warranty Period,
these Products will be free from
defects in materials and
workmanship.

Ten (10) years from date of shipment to Purchaser.

Models 400 and 500 Series Meters

AWWA' New Meter Accuracy

5/8” —Five (5) years from the date of shipment to Purchaser or the
registration of 500,000 U.S. gallons, whichever comes first;

3/4” —Five (5) years from the date of shipment to Purchaser or the
registration of 750,000 U.S. gallons, whichever comes first;

17 — Five (5) years from the date of shipment to Purchaser or the
registration of 1,000,000 U.S. gallons, whichever comes first;
1-1/2” — Two (2) years from the date of shipment to Purchaser or
the registration of 1,600,000 U.S. gallons, whichever comes first:
2” — Two (2) years from the date of shipment to Purchaser or the
registration of 2,700,000 U.S. gallons, whichever comes first.

AWWA Repaired Meter
Accuracy (AWWA M6 Manual)

5/8” —Fifteen (15) years from the date of shipment to Purchaser or
the registration of 1,500,000 U.S. gallons, whichever comes first;
3/4” — Fifteen (15) years from the date of shipment to Purchaser or
the registration of 2,250,000 U.S. gallons, whichever comes first;

1” — Fifteen (15) years from the date of shipment to Purchaser or the
registration of 3,000,000 U.S. gallons, whichever comes first;

1-1/2” — Ten (10) years from the date of shipment to Purchaser or
the registration of 5,000,000 U.S. gallons, whichever comes first;
2” — Ten (10) years from the date of shipment to Purchaser or the
registration of 8,000,000 U.S. gallons, whichever comes first.

Model HbMAG electromagnetic cold
water meters

During the Warranty Period,
these Products will be free
from defects in materials and
workmanship.

Two (2) years from date of shipment to Purchaser.

Solid State Meters

During the Warranty Period (ten (10) years from date of shipment to Purchaser) these Products will
meet or exceed accuracy of +/- 1.5% between the specified minimum flow rate to the specified
maximum. Additionally, the unitis covered by a prorated warranty for years eleven (11) through fifteen
(15) at a fifty-percent (50%) discount, and years sixteen (16) through twenty (20) at a twenty-five-
percent (25%) discount from the date of shipment to Purchaser. All discounts will be calculated on the
then current published price of the original product. All prorated warranty discounts are to be used
towards the purchase of replacement units for the following sizes:

5/8” Meter

5/8” x ¥%”, % Short, and %” Long Meter

1” Meter
1 45” Meter
2” Meter

0.1 gpm to 20 gpm
0.1 to 30 gpm

0.4 to 55 gpm
0.25 to 100 gpm
1.5 to 160 gpm

! American Water Works Association (*“AWWA”)

(10.2019)




Appendix B

Services
1. Software Services and Suppert Obligations
a. “Update” to the Software means a subsequent release of the Software that Provider makes

generally available to its current customers for the Software. Updates include changes and corrections to the
Software as are required to keep the Software in substantial conformance with the applicable Documentation
and that are created by Provider as corrections for defects in the Software. Updates shall not include any
release, option or future product that Provider licenses separately. Provider shall in its sole discretion
determine the nature, content, timing and release of any Updates.

b. Web-based support, consisting of information on the most current release of the Software
through Provider’s web site.
c. Phone support in the form of advice and counsel via telephone regarding Customer’s use

of the most current release of the Software, as well as Customer’s connectivity and ability to access Content.
Phone Support is provided from 8:00 AM to 7:00 PM Eastern Time, Monday through Thursday and 8:00
AM to 5:00 PM Eastern Time on Fridays. All hours and days exclude recognized U.S. holidays observed by
Mueller Systems.

2. Software Hosting Services

a. Except as specifically permitted in this Agreement, Customer shall have web-based access
the Software hosted by Provider pursuant to this Agreement.

b. Provider shall provide Customer with access and related hosting services to the Software

installed on Provider’s servers. Provider will also install the Content provided by Customer. Provider will
define the appropriate performance specifications and will host the server at a Provider’s location. Provider
will monitor and perform routine maintenance on the server, and if the server is not operating properly, will
make a good faith effort to operate Customer’s system on a backup server, if available. Access to Customer’s
server is restricted to authorized Provider information technology and support personnel only. Differential
and full server backups are performed when reasonably practicable.

c. Customer shall be responsible for installing, operating and maintaining the equipment,
software, and/or facilities at Customer location recommended by Provider for effective access to and use of
the Software installed on Mueller Systems server. Customer shall be responsible for providing and
maintaining its own Internet access and all necessary telecommunications equipment at Customer’s location
necessary for accessing the Software.

d. Upon termination, for any reason, of the Agreement or any license(s) granted herein,
Provider shall immediately cease providing access to the Software and Hosting Services. Customer shall
(1) immediately stop access and use of all such Provider confidential information (including Software); (ii)
shall return all copies of the Software, Documentation, and any Provider confidential information to
Provider; and (iii) delete all Software, Documentation, and other confidential information off of any and all
storage media possessed or controlled by Customer. Customer shall provide Provider with written
certification signed by an officer of Customer that Customer has complied with the provisions of this
Section. Customer shall immediately pay all amounts due to Provider.

(10.2019)



Appendix C

Confidential Information

For purposes of this Attachment, “party” or “parties” shall mean Provider and Customer, including their
respective subsidiaries and affiliates who are providing information under this Agreement. The parties agree
to maintain confidential information as follows:

1. Definition of Confidential Information. The parties understand and agree that confidential
information is any and all current and future Equipment, Documentation and/or Software information,
roadmap, technical or financial information, customer names, addresses and related data, contracts, practices,
procedures and other business information, including software reports, strategies, plans, documents,
drawings, machines, tools, models, patent disclosures, samples, materials and requests for proposals that may
be disclosed between the parties, whether written, oral, electronic or otherwise, however and wherever
acquired (“Confidential Information™). Confidential Information excludes any information which would
otherwise fall in the definitions above, but which was (a) known to the recipient of the information
(“Recipient”) before receipt from the disclosing party; (b) publicly available through no fault of Recipient;
(c) rightly received by Recipient from a third party without a duty of confidentiality; (d) disclosed by
disclosing party to a third party without a duty of confidentiality on the third party; (¢) independently
developed by Recipient without breach of this or any other confidentiality agreement; or (f) disclosed by
Recipient after prior written approval from the disclosing party.

2. Obligations of Confidentiality and Remedies. Recipient agrees to protect the disclosing party’s
Confidential Information with the same degree of care, but no less than a reasonable degree of care, as
Recipient uses with respect to its own Confidential Information. Neither party has any obligation to exchange
Confidential Information. Both parties acknowledge and agree that the disclosure of the other party’s
Confidential Information could cause irreparable harm. Therefore, an injured party is entitled to applicable
equitable relief, including injunctions, in addition to other remedies, for such wrongful disclosure of
Confidential Information. In addition, disclosure of Confidential Information required by a government body
or court of law is not a violation of this Section if the Recipient gives prompt notice of the required disclosure
to the disclosing party.

3. Term of Confidentiality Obligations. Recipient’s duty to protect Confidential Information expires
three (3) years from the date of disclosure of the particular Confidential Information.

4. No Warranties on Confidential Information. Neither party warrants or guarantees the accuracy of
any Confidential Information transferred between the parties.

(10.2019)



EXHIBIT E: City of Bentonville Cycles

ROUTES BY CYCLE

Cycle 1 Cycle 2 Cycle 3 Cycle 4
1 54 1 51 53 62
2 95 2 52 55 63
6 56 3 66 80 68
24 57 4 68 82 71
26 58 5 81 g4 73
27 60 7 90 85 80
28 70 8 91 86 83
29 72 9 93 87 85
30 74 10 97 89 86
31 76 11 98 88
34 78 12 89
35 82 13 90
36 84 15 91
37 16 92
38 18 93
39 19 94
40 20 95
41 21 96
42 22 97
43 23 98
50 25 as
51 31

52 32



Agenda Item Form

THE CITY OF

D)
D)

BENTONVILLE

Date of City Council Meeting

3/9/2021

Department

Water Department

Submitted by

Mike Bender

Phone

(479) 271-6873

Item Type: (Check All That Apply)

Budget Adjustment

DChange Order

Dlnformational

|:|Ordinance

DResqution

[IBid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Budget Adjustment - Staff is requesting approval of a budget adjustment in the amount of $293,563.00 to cover costs associated with the
Mueller Systems, LLC agreement for material and labor to provide and install AMI network infrastructure. Funding will be from the Water

Utility reserves.

Estimated Cost

$293,563.00

Is this Item Budgeted?

DYes No

If no, please explain how item will be funded (briefly explain in space below) :

Item will be funded with Water Utilities Reserves.

1%
5,

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com

PLEASE RECYCLE

1%

"'



http://www.bentonvillear.com/#

THE CITY OF

D)
)

BENTONVILLE

Budget Adjustment Request

Date of City Council Meeting

3/9/2021

Department

Bentonville Water Utilities

Submitted by

Mike Bender

Phone

(479) 271-6873

Purpose of Budget Adjustment (Enter purpose in space below):

Budget Adjustment - Staff is requesting approval of a budget adjustment in the amount of $293,563.00 to cover costs associated with the Mueller Systems, LLC

agreement for material and labor to provide and install AMI network infrastructure. Funding will be from the Water Utility reserves.

General Ledger Account Information*

Org (Department) Object Account Description Revenue + (-) Expense + (-)
503020.00 47320.00 Improvements Other - Water Improv $293,563
Totals| $ 293,563.00
Net Impact on Fund Balance| $ (293,563.00)

*Final Account Number will be determined by Accounting Department after approval and purchase

1%
,°

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com
PLEASE RECYCLE

1%
."



http://www.bentonvillear.com/

THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021

Department Inventory Control
Submitted by Travis Matlock
Phone 479 271-3145

Item Type: (Check All That Apply)

] Budget Adjustment {_] Change Order ] Informational {_| Ordinance L] Resolution L] Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Bid award for pole mount transformers for January through June in 2021 to the second lowest bidder as shown on the attached bid tabulation
in the amount of $340,061.00. Items will be ordered on 'as needed' basis.

Estimated Cost $340,061.00

Is this Item Budgeted? [vves [INo

If no, please explain how item will be funded (briefly explain in space below) :

” 117 West Central Avenue, Bentonville, AR 72712 "
) ‘ www.bentonvillear.com ) ‘
-e PLEASE RECYCLE -




MEMORANDUM

DATE: MARCH 9, 2021

TO: City Council, Mayor Orman

FROM: Travis Matlock, Electric Utility Director

RE: Pole mount transformers bid #IFB-20-69

These items in IFB-20-69, were originally awarded to Stuart Irby at the
December 8, 2020 City Council Meeting; however, Bentonville later discovered in
February that Irby did not meet BEUD specs, and Irby did not list the exceptions
on the bid form. Because of that, Bentonville is cancelling the Purchase Orders
originally issued to Irby and requesting approval to award these items to
Techline, the second low bidder that meets BEUD specs. Techline confirmed that
they will honor the prices submitted on the original bid form.

Techline Company in the amount of $340,061.00



Pole Mount Transformer

Bid #IFB-20-69
TECHLINE
ITEM OUR PART POWER | TECHLINE
NO. QTY|uniT NUMBER DESCRIPTION IRBY GE |PARTNERS| HOWARD | AECIERMCO

40 10 KVA 120/240 POLE MOUNT

1 EA 2002 TRANS $648.00| $687.00| $689.00 $650.00
40 15 KVA 120/240 POLE MOUNT

2 EA 2008 TRANS $714.00] $714.00[ $790.00 $770.00
6 15 KVA 277/480 POLE MOUNT

3 EA 2009 TRANS $705.00] $729.00( $804.00 760
75 25 KVA 120/240 POLE MOUNT

4 EA 2021 TRANS $806.00/ $790.00( $929.00 $915.00
6 25 KVA 240/480 POLE MOUNT

5 EA 2022 TRANS $794.00/ $898.00( $1,122.00 $910.00
6 25 KVA 277/480 POLE MOUNT

6 EA 2023 TRANS $789.00/ $802.00[ $954.00 $915.00
6 37.5 KVA 120/240 POLE MOUNT

7 EA 2032 TRANS $870.00/$1,007.00| $1,187.00 $1,035.00
75 50 KVA 120/240 POLE MOUNT

8 EA 2035 TRANS $1,050.00/$1,181.00] $1,371.00 $1,310.00
6 50 KVA 277/480 POLE MOUNT

9 EA 2036 TRANS $1,091.00/$1,295.00] $1,504.00 $1,175.00
6 75 KVA 120/240 POLE MOUNT

10 EA 2041 TRANS $1,745.00($1,543.00| $2,108.00 $1,870.00
6 75 KVA 277/480 POLE MOUNT

11 EA 2042 TRANS $1,480.00( $1,443.00| $1,939.00 $1,820.00
12 100 KVA 120/240 POLE MOUNT

12 EA 2003 TRANS $1,929.00($2,228.00| $2,283.00 $2,150.00
6 100 KVA 277/480 POLE MOUNT

13 EA 2004 TRANS $1,735.00($2,135.00| $2,263.00 $1,995.00
6 167 KVA 120/240 POLE MOUNT

14 EA 2015 TRANS $2,855.00( $3,755.00| $3,961.00 $3,345.00
6 250 KVA 120/240 POLE MOUNT

15 EA 2025 TRANS $5,123.00| $6,486.00 $5,450.00
6 250 KVA 277/480 POLE MOUNT

16 EA 2026 TRANS $4,755.00| $4,623.00 $4,850.00

Techline LOW
TOTAL

$27,560.00

$28,560.00

$4,374.00

$59,250.00

$5,388.00

$4,812.00

$6,042.00

$88,575.00

$7,770.00

$9,258.00

$8,658.00

$26,736.00

$12,810.00

$22,530.00

$30,738.00

$312,323.00

$27,738.00

$27,738.00

$340,061.00



Bid Tabulation
Formal Bid # 20-69 Revised
Single Phase Pole Mount Transformers

Irby Techline Techline AECI
GE Grid Solutions Power Partners Howard ERMCO
Item Transformer Description Bid Price | Evaluated Price Bid Price | Evaluated Price Bid Price | Evaluated Price Bid Price | Evaluated Price

1 10KVA 120/240V $ 687.00] 9% 1,235.00 $ 689.00] 9% 1,203.00
2 15KVA 120/240V $ 714.00] 9 1,470.00 $ 790.00]% 1,482.00
3 15KVA 277/480V $§ 729.00|% 1,491.00 $ 804.00|$ 1,526.00
4 25KVA 120/240V $ 790.00]9% 1,908.00 $ 929.00]% 2,003.00
5 25KVA 240/480V $ 898.00|$% 1,874.00 $ 1,122.00 | $ 2,182.00
6 25KVA 277/480V $ 802.00]|% 1,904.00 $ 954.00|% 2,028.00
7 37.5KVA 120/240V $ 1,007.00 | $ 2,493.00 $ 1,187.00 | $ 2,657.00
8 50KVA 120/240V $ 1,188.00 | $ 3,076.00 $ 1,371.00 | $ 3,135.00
9 50KVA 277/480V $ 1,295.00 | $ 2,959.00 $ 1,504.00 | $ 3,198.00
10 75KVA 120/240V $ 1,543.00 | % 4,109.00 $ 2,108.00 | $ 4,568.00
11 75KVA 277/480V $ 1,443.00 | $ 3,989.00 $ 1,939.00 | $ 4,359.00
12 100KVA 120/240V $ 2,228.00 | % 5,358.00 $ 2,283.00 | $ 5,399.00
13 100KVA 277/480V $ 2,135.00 | $ 5,281.00 $ 2,263.00 | $ 5,345.00
14 167KVA 120/240V $ 3,755.00 | $ 8,405.00 $ 3,961.00 | $ 8,463.00
15 250KVA 120/240V $ 5123.00| % 11,561.00 $ 6,486.00 | $ 12,588.00
16 250KVA 277/480V $ 4755.00 | $ 11,285.00 $ 4623.00 9% 10,665.00

Notes:

If no exceptions were listed on bid form, BEUD assumes that units supplied will meet all specifications.

Any equipment received that does not meet spec will be returned at cost of supplier.

Irby quoting GE Grid Solutions was determined to not meet spec after award due to bidder not disclosing exceptions.
AECI quoting ERMCO refused to hold prices

Recommended Low Bidder for item 1 and 16 to Techline quoting Howard

2/19/2021 C:\Users\travis\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\CK47M40S\BID 20-69 - 2021 Formal Bid Eval - Pole Mount REVISED 2-11-21



THE CITY OF

D)
D)

BENTONVILLE

Agenda Item Form

Date of City Council Meeting |3/9/2021

Department Inventory Control
Submitted by Travis Matlock
Phone 479 271-3145

Item Type: (Check All That Apply)

] Budget Adjustment {_] Change Order ] Informational {_| Ordinance L] Resolution L] Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Bid award for single phase transformers for January through June in 2021 to the second lowest bidder as shown on the attached bid tabulation
in the amount of $712,504.00. Items will be ordered on 'as needed' basis.

Estimated Cost $712,504.00

Is this Item Budgeted? [vves [INo

If no, please explain how item will be funded (briefly explain in space below) :

” 117 West Central Avenue, Bentonville, AR 72712 "
) ‘ www.bentonvillear.com ) ‘
-e PLEASE RECYCLE -




MEMORANDUM

DATE: MARCH 9, 2021

TO: City Council, Mayor Orman

FROM: Travis Matlock, Electric Utility Director

RE: Single phase transformers bid #IFB-20-70

These items in IFB-20-70, were originally awarded to Stuart Irby at the
December 8, 2020 City Council Meeting; however, Bentonville later discovered in
February that Irby did not meet BEUD specs, and Irby did not list the exceptions
on the bid form. Because of that, Bentonville is cancelling the Purchase Orders
originally issued to Irby and requesting approval to award these items to
Techline, the second low bidder that meets BEUD specs. Techline confirmed that
they will honor the prices submitted on the original bid form.

Techline Company in the amount of $712,504.00



1PH. TRANSFORMER

IFB-20-70

ITEM OUR PART TECHLINE AECI

No. | aty UNIT NUMBER DESCRIPTION IRBY GE | HOWARD | ERMCO
1 20 EA 2010 TRANS 15 KVA PAD MOUNT 1-PH. $1,181.00 | $1,315.00{$1,285.00
2 & EA 2024 TRANS 25 KVA PAD MOUNT 1 PH. $1,295.00 | $1,472.00{$1,500.00
3 150 EA 2037 TRANS 50 KVA PAD MOUNT 1-PH. $1,452.00 | $1,832.00{$1,830.00
4 0 EA 2043 TRANS 75 KVA PAD MOUNT 1-PH. $1,843.00 | $2,272.00{$2,280.00
5 15 EA 2005 TRANS 100 KVA PAD MOUNT 1-PH. $2,431.00 | $3,042.00{$2,812.00
6 0 EA 2016 TRANS 167 KVA PAD MOUNT 1-PH. $3,065.00 | $3,641.00{$3,965.00
7 e EA 2027 TRANS 250 KVA PAD MOUNT 1-PHASE $5,424.00| $5,238.00

techline low
total

$26,300.00
$110,400.00
$274,800.00
$113,600.00
$45,630.00
$109,230.00
$32,544.00

$712,504.00



Bid Tabulation

Formal Bid # 20-70 Revised

Single Phase Padmount Transformers

8
3

Transformer

Description

15KVA

25KVA

50KVA

75KVA

100KVA

167KVA

\10301-I>OJM—\|

250KVA

Notes:

AECI Irby Techline
ERMCO GE Grid Solutions Howard
Bid Price | Evaluated Price Bid Price | Evaluated Price Bid Price | Evaluated Price
$ 1,315.00 | $ 2,009.00
$ 1472001 $ 2,472.00
$ 1,832.001| % 3,544.00
$ 2272001 $ 4,602.00
$ 3,042.00 | $ 5,814.00
$ 3,641.00($ 8,115.00
$ 542400 1| % 11,698.00

If no exceptions were listed on bid form, BEUD assumes that units supplied will meet all specifications.

Any equipment received that does not meet spec will be returned at cost of supplier.

Irby quoting GE Grid Solutions was determined to not meet spec after award due to bidder not disclosing exceptions.
AECI quoting ERMCO refused to hold prices
Recommended Low Bidder for items 1-7 to Techline quoting Howard

2/19/2021

C:\Users\travis\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\CK47M40S\BID 20-70 - 2021 Formal Bid Eval - 1PH Padmount REVISED 2-11-21



Agenda Item Form

THE CITY OF

D)
D)

BENTONVILLE

Date of City Council Meeting

3/9/2021

Department Inventory Control
Submitted by Travis Matlock
Phone 479 271-3145

Item Type: (Check All That Apply)

| Budget Adjustment

E Change Order

L_i Informational i_j Ordinance

i_i Resolution

E Bid Award

Recommendation/Suggested Action (Enter recommendation in space below):

Bid award for 3PH phase transformers for January through June in 2021 to the second lowest bidder as shown on the attached bid tabulation
in the amount of $1,819,176.30. Items will be ordered on 'as needed' basis.

Estimated Cost

$1,819,176.30

Is this Item Budgeted?

E Yes D No

If no, please explain how item will be funded (briefly explain in space below) :

>

117 West Central Avenue, Bentonville, AR 72712

www.bentonvillear.com
PLEASE RECYCLE




MEMORANDUM

DATE: MARCH 9, 2021

TO: City Council, Mayor Orman

FROM: Travis Matlock, Electric Utility Director

RE: 3ph transformers bid #1FB-20-71

These items in IFB-20-71, were originally awarded to Stuart Irby at the
December 8, 2020 City Council Meeting; however, Bentonville later discovered in
February that Irby did not meet BEUD specs, and Irby did not list the exceptions
on the bid form. Because of that, Bentonville is cancelling the Purchase Orders
originally issued to Irby and requesting approval to award these items to
Techline, the second low bidder that meets BEUD specs. Techline confirmed that
they will honor the prices submitted on the original bid form.

Techline Company in the amount of $1,819,176.30



3PH TRANSFORMER

IFB-20-71
ITEM OUR PART
NO. [[QTY|uoM| NUMBER DESCRIPTION IRBY TECHLINE AECI
1 4 EA 2033 TRANS 45 PM 3PHASE 120/208Y $5,041.00| $5,102.00] $5,380.00
2 4 EA 2034 TRANS 45 PM 3PHASE 277/480Y $4,966.00| $5,150.00/ $5,550.00
3 10 EA 2044 TRANS 75 PM 3PHASE 120/208Y $5,414.00| $5,880.00/ $5,900.00
4 10 EA 2045 TRANS 75 PM 3PHASE 277/480Y $5,284.00| $5,554.00/ $6,000.00
5 20 EA 2011 TRANS 150 PM 3PHASE 120/208Y|  $6,267.00| $7,352.00] $7,300.00
6 6 EA 2012 TRANS 150 PM 3PHASE 277/480Y|  $6,162.00| $7,635.00] $6,580.00
7 19 EA 2019 TRANS 225 PM 3PHASE 120/208Y|  $7,259.00 $8,702.02] $8,540.00
8 10 EA 2020 TRANS 225 PM 3PHASE 277/480Y|  $7,120.00| $8,840.00] $8,200.00
9 19 EA 2030 TRANS 300 PM 3PHASE 120/208Y|  $7,898.00| $10,072.00] $8,925.00
10 10 EA 2031 TRANS 300 PM 3PHASE 277/480Y|  $7,885.00/ $9,769.00] $9,105.00
11 10 EA 2038 TRANS 500 PM 3PHASE 120/208Y|  $9,463.00| $12,468.00] $11,670.00
12 10 EA 2039 TRANS 500 PM 3PHASE 277/480Y|  $9,379.00| $13,913.00] $11,100.00
10
13 EA 2046 TRANS 750 PM 3PHASE 120/208Y| $16,112.00| $17,328.00| $16,200.00
10
14 EA 2047 TRANS 750 PM 3PHASE 277/480Y| $12,019.00| $16,107.00| $14,500.00
1 TRANS 1000 PM 3PHASE
15 EA 2006 120/208Y $18,823.00| $25,942.00/ $20,730.00
6 TRANS 1000 PM 3PHASE
16 EA 2007 277/480Y $17,598.00| $19,984.00/ $19,200.00
4 TRANS 1500 PM 3PHASE
17 EA 2013 277/480Y DEADFRONT $18,595.00| $26,881.00
2 TRANS 2000 PM 3PHASE 277/480
18 EA 2018 DEADFRONT $21,989.00| $34,098.00
2 TRANS 2500 PM 3PHASE
19 EA 2029 277/480Y DEADFRONT $34,154.00| $41,776.00

TL LOW TOTAL
$20,408.00
$20,600.00
$58,800.00
$55,540.00

$147,040.00
$45,810.00
$130,530.30
$88,400.00
$151,080.00
$97,690.00
$124,680.00
$139,130.00
$173,280.00
$161,070.00
$25,942.00
$119,904.00
$107,524.00
$68,196.00
$83,552.00

$1,819,176.30



Bid Tabulation
Formal Bid # 20-71 REVISED
Three Phase Transformers

Irby Techline AECI
GE Grid Solutions Howard ERMCO
Item Transformer Description Bid Price | Evaluated Price Bid Price | Evaluated Price Bid Price | Evaluated Price
1 45 KVA PAD MOUNT 3PH 120/208Y $ 5,102.00 | $ 7,024.00
2 45 KVA PAD MOUNT 3PH 277/480Y $ 5,150.00 | $ 6,954.00
3 75 KVA PAD MOUNT 3PH 120/208Y $ 5,880.00 | $ 8,784.00
4 75 KVA PAD MOUNT 3PH 277/480Y $ 5,554.00 | $ 8,460.00
5 150 KVA PAD MOUNT 3PH 120/208Y $ 7,352.00| % 12,354.00
6 150 KVA PAD MOUNT 3PH 277/480Y $ 7,635.00| 9% 12,697.00
7 225 KVA PAD MOUNT 3PH 120/208Y $ 8,702.00 | $ 15,536.00
8 225 KVA PAD MOUNT 3PH  277/480Y $ 8,840.00 | $ 15,734.00
9 300 KVA PAD MOUNT 3PH 120/208Y $ 10,072.00 | $ 18,826.00
10 300 KVA PAD MOUNT 3PH 277/480Y $ 9,769.00 | $ 18,159.00
11 500 KVA PAD MOUNT 3PH 120/208Y $ 12,468.00 | $ 25,656.00
12 500 KVA PAD MOUNT 3PH 277/480Y $ 13,913.00 | $ 26,079.00
13 750 KVA PAD MOUNT 3PH 120/208Y $17,328.00 | $ 35,686.00
14 750 KVA PAD MOUNT 3PH 277/480Y $ 16,107.00 | $ 33,135.00
15 1000 KVA PAD MOUNT 3PH 120/208Y $ 25,942.00 | $ 49,076.00
16 1000 KVA PAD MOUNT 3PH 277/480Y $19,984.00 | $ 40,594.00
17 1500 KVA PAD MOUNT 3PH 277/480Y $ 26,881.00 | $ 56,901.00
18 2000 KVA PAD MOUNT 3PH 277/480Y $ 34,098.00 | $ 73,682.00
19 2500 KVA PAD MOUNT 3PH 277/480Y $41,776.00 | $ 88,966.00

Notes:

If no exceptions were listed on bid form, BEUD assumes that units supplied will meet all specifications.
Any equipment received that does not meet spec will be returned at cost of supplier.

Irby quoting GE Grid Solutions was determined to not meet spec after award due to bidder not disclosing exceptions.
AECI quoting ERMCO refused to hold prices
Recommended Low Bidder for item 1-19 to Techline quoting Howard

2/19/2021

C:\Users\travis\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\CK47M40S\BID 20-71 - 2021 Q1-Q2 Formal Bid Eval - 3PH XFMR REVISED 2-11-21



